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LITIGATION 
SCIENCES 


An Open Letter to My Colleagues 


As you may know, I recently assumed the responsibilities of chairman and chief 
executive officer of Litigation Sciences, Inc. (LSI). I am excited about working 
with the talented staff at LSI and I am impressed by the firm's solid reputation 
for providing the highest quality jury research and demonstrative exhibits in the 
trial consulting business. 


During my first months, I took the time to meet with many current, past and 
prospective clients for discussions about how we could best serve their needs. 


In response to this valuable input, I want to share with you some steps our 
president, Greg Mazares, and I have taken. We have redesigned our trial 
consulting and jury research services to provide greater flexibility for cases with 
any level of risk. For instance, if you prefer, we can "unbundle" our traditional 
research techniques to better address your specific needs. 


In addition, we have introduced a new line of research services to help you 
formulate your trial strategy regardless of the size of your case. 


As the leader of the nation's oldest and largest trial consulting firm, I am 
committed to working with the LSI staff of more than 100 professionals 
nationwide to help you win your case. To learn more about these innovations, or 
if you have a specific need at this time, please call our local office director Rick 
Fuentes, Ph.D. at 404-873-5515, or me at 310-544-0503. 


Very truly yours, LOS ANGELES NEW YORK 
500 Silver Spur Road CHICAGO 
Rolling Hills Escares PHILADELPHIA 
California 90274 HOUSTON 
Phone: 213 - 544 -0S03 ATLANTA 
irm Fax: $44-7477 BOSTON 
SAN FRANCISCO 
TOKYO 
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Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“L will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law: 


“Lt will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the-justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 


Update to “Arbitration of 
Age Discrimination Cases” 
The article, “Arbitration of Age Dis- 
crimination Cases: Will Clauses in 
Employment Contracts Be Enforced?”, 
December 1991, had already gone to 
the press before we could include an 
update on an important development. 
The Civil Rights Act of 1991, which 
President Bush signed in November 
1991, contains language which reflects 
Congressional support for arbitration 
of employment claims. The Civil Rights 
Act of 1991, §118, entitled “Alternative 
Means of Dispute Resolution,” states: 


Where appropriate and to the extent author- 
ized by law, the use of alternative means 
of dispute resolution, including settlement 
negotiations, conciliation, facilitation .. . 
and arbitration, is encouraged to solve dis- 
putes arising under the Acts or provisions 
of Federal law amended by this title. (Em- 
phasis added.) 


The Age Discrimination in Employ- 
ment Act, Title VII of the Civil Rights 
Act of 1964, and the post-civil war civil 
rights acts are among the “provisions 
of Federal law” amended by the Civil 
Rights Act of 1991. The passage of the 
Civil Rights Act of 1991 lends support 
to the future enforceability of agree- 
ments to arbitrate in employment 
claims. All parties will benefit from the 
quicker, less expensive, and more cer- 
tain arbitral resolution of employment 
disputes which will no doubt continue 
to rise as a result of the 1991 Civil 
Rights Act and the enforcement provi- 
sions of the new Americans With 
Disabilities Act which goes into effect 
in July 1992. 


JOHN-EDWARD ALLEY 
ANGELA S. OEHLER 
Tampa 


The Florida Bar Journal welcomes 
letters to the editor. Letters should 
be no longer than 350 words, and may 
be edited. Letters may be directed to 
“Letters to the Editor,” The Florida 
Bar Journal, 650 Apalachee Park- 
way, Tallahassee, Florida 32399- 
12300. 
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PRESIDEN T'S PAGE 


The Judiciary Needs Our Help—Now 


believe the word “crisis” is used 

too frequently, by too many, to 

describe too many problems. But 

if you accept Webster’s first defi- 
nition of crisis—“the turning point for 
better or worse in a disease”—then, 
truly, Florida’s system of justice faces 
a crisis this month. 

It is a crisis which demands and 
deserves the involvement of every mem- 
ber of The Florida Bar. 

The legislature convenes on January 
14. As we all know, its first order of 
business will be to address the state’s 
severe budgetary problems. Simply 
put, the State of Florida has overesti- 
mated its revenues for this biennial 
period, and thus made promises and 
commitments it will not be able to keep 
until the nation’s economy turns 
around. 

One commitment now on the table 
which cannot be compromised is the 
state’s dedication to justice; it is a 
promise to the people made in our 
Constitution which, in a democracy, 
we cannot afford to break. 

Here is where we, as lawyers, come 
in. It became apparent during Gover- 
nor Chiles’ attempts last November to 
balance the budget with across-the- 
board cuts that the justice system is 
misperceived by the executive branch 
and by many within the legislative 
branch as an “agency” of state govern- 
ment. As officers of the court, we law- 
yers understand that the judicial sys- 
tem makes up the third critical branch 
of government, that without an effec- 
tively operating judiciary, our entire 
governmental system is out of balance 
and at risk of grinding to a halt. 

We must, during the next two weeks, 
educate our legislators cn this point. 
Or, as Chief Justice Leander J. Shaw, 
Jr., told a gathering of lawyers, judges, 
and legislators on November 21, “The 
community of the Bar in Florida must 
come together as never before to pro- 


process. 


We can and must do better in Flor- 


ida. 


Surprisingly, we are not talking 


about a lot of money, comparatively 
speaking. The 1991-92 budget for the 
state court system was about six- 
tenths of one percent of general reve- 


nue expenditures; the figure for 1992- 


~ 93 is similar. As those of us who work 
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tect and maintain the independence 
and viability of Florida’s court system.” 

Ask yourself these questions: Is it 
acceptable, in a democracy promising 
speedy trials and the right to a fair 
hearing before an impartial fact-finder, 
for state attorneys and public defend- 
ers to have to furlough already over- 
worked and underpaid employees, or 
to have to cut “deals” in virtually all 
but the most extreme circumstances 
in order to stay ahead of the avalanche 
of backlogged criminal cases? Is it any 
more acceptable, in a society which 
deplores self-help and promises equal 
access to the courts for everyone, no 
longer to accept civil cases, or to have 
a waiting period of several years before 
litigants can have their day in court? 

I submit the answer to both ques- 
tions is “no.” The evidence is readily 
available from other jurisdictions. In 
California and New York, as well as 
within the federal courts here in Flor- 
ida, we have seen the effects of this 
approach—on the criminal side, in- 
creased lawlessness; on the civil side, 
cynicism and contempt for the judicial 


_ within the system every day know, the 
__ courts operate on a bare-bones budget. 
_ There are no extra layers of admini- 


stration. The system’s judges, staff law- 


i yers, judicial assistants, and other per- 
» sonnel are not paid hefty salaries. Our 


courthouses are not lavishly decorated. 
There simply is not much, if any, fat 
to trim; the only way to make cuts in 
the judicial branch’s budget is by mak- 
ing direct cuts to the administration 
of justice. 

The Bar’s executive director, Jack 
Harkness, was head of the State Courts 
Administrator’s Office before joining 
our staff, so I will let him explain on 
the pages that follow just where the 
money is spent. My job, as I see it, is 
to alert you to this crisis and to tell you 
that only through a concerted effort 
by all members of The Florida Bar are 
we likely to open the eyes of those who 
will meet in Tallahassee in two weeks 
to decide the future of Florida’s system 
of justice. 

With that understanding, I implore 
each of you to take five minutes to 
compose a letter to your local represen- 
tative and senator explaining why Flor- 
ida can ill afford to reduce the already 
minuscule portion of state revenues it 
devotes to keeping the system we cher- 
ish open to all. If you would, also, copy 
the key legislative leaders listed on 
page 7 with your letter, and send me a 
copy at the Bar Center, 650 Apalachee 
Parkway, Tallahassee 32399-2300. 

The crisis point is at hand. If we are 
to have an impact, we must act now. 0 
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EXECUTIVE DIRECTIONS 


Justice Demands Full Judicial Funding 


resident Ben Hill has sug- 

gested in his column this 

month that now is the time 

for us to become involved, 
as we have never before been involved, 
in the legislature’s budgetary process 
if we are to keep courthouse doors open 
to the citizens of Florida. I would like 
to use this column to give you some 
idea of the drastic cuts that have been 
proposed, and what those cuts would 
mean to the judicial system. 

It is important to note at the outset 
that at the time of this writing nothing 
regarding judicial funding for fiscal 
1992-93 has been decided within the 
halls of the Capitol. All we have seen 
at this point is Governor Chiles’ first 
proposed budget; a supplemental 
budget proposal from his office will be 
forthcoming prior to the January 14 
starting date of the regular 1992 legis- 
lative session, and, of course, it is more 
likely than not that the legislature will 
make substantial revisions to the 
budget proposed by the governor. 

Looking at the cuts proposed by the 
governor and cabinet late last year 
(and ruled violative of the separation 
of powers doctrine by the Supreme 
Court October 29, 1991, in Lawton 
Chiles v. Children A, B, C, D, E and F, 
case number 78,792), it becomes clear 
that the executive branch views the 
judiciary as an “agency,” rather than 
a co-equal branch of government. I 
wish our deadlines allowed us time to 
report actions taken by the legislature 
during last month’s special session on 
the 1991-92 budget, as well as final 
proposals from the governor on the 
1992-93 budget, but they do not. 

November 1991 figures from the Of- 
fice of the State Courts Administrator 
give an indication, though, of what the 


by John F. Harkness, Jr. 


judiciary may face without full legisla- 
tive understanding of the needs of our 
state court system: 

¢ About sixth-tenths of one percent 
(.6%) of the state’s budget is dedicated 
to funding the judicial system. 

¢ Under the cuts proposed by the 
governor and cabinet, 300 of a total of 
2,130 positions scheduled to be elimi- 
nated would have come from the state 
court system. This would mean more 
than 14 percent of all positions elimi- 
nated would be within the judicial sys- 
tem. 

* Likewise, if the legislature followed 
the governor’s plan to make cuts across 
the board, more than half of those laid 
off from state government would be 
from within the state court system— 
that is 275 employees from a total of 
503 proposed layoffs. This would 
amount to more than 12 percent of all 
state court system employees, includ- 
ing judges, as opposed to less than 
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two-tenths of one percent (.2%) of ex- 
ecutive branch employees being fired. 

In order to meet the governor’s cuts 
proposed last year, the judicial system 
also would have had to abandon the 
highly successful Guardian Ad Litem 
Program. As many of you know, The 
Florida Bar has been active in recruit- 
ing volunteers for this very important 
program, with great success; the pro- 
gram has involved a total of 4,997 
volunteers as of the time of this writ- 
ing, which makes it among the most 
cost-effective of all state government- 
sponsored programs. 

The governor’s first-proposed budget 
for the coming fiscal year, released 
November 25, has rightly been labeled 
by Chief Justice Shaw as “more a po- 
litical statement than anything else.” 
The chief justice based that statement 
on the fact that within the proposal 
transmitted to the legislature, the gov- 
ernor’s Office of Planning and Budget- 
ing grouped the requests of state attor- 
ney and public defender offices within 
the “judicial” budget, showing an 
agency-requested increase of more than 
80 percent above fiscal 1991-92 levels. 
Those figures are misleading. The in- 
crease actually requested for the state 
court system by the Office of the State 
Courts Administrator and chief justice 
is closer to 23 percent, once you back 
out the 98 percent increase in re- 
quested funding by “other judicial” agen- 
cies, primarily state attorneys and 
public defenders. 

As noted above, these figures will be 
dated by the time you receive this 
Journal issue. The underlying philoso- 
phy—and the threat to the judicial 
system—is well-illustrated by these 
numbers, however. 

At the direction of President Hill, 
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If the legislature 
followed the 
governor’s plan to 
make cuts across the 
board, more than 
half of those laid off 
from state 
government would 


Where to Write 


Senate House of Representatives 


Hon. Gwen Margolis, Hon. T. K. Wetherell, 


President Speaker 
Suite 409 Room 420 
Capitol Capitol 


Tallahassee 32399 Tallahassee 32399 


be from within the 


Hon. Winston W. Gardner, Jr., Hon. Ron Saunders, 


state court system Chair Chair ; 
Appropriations Committee Appropriations Committee 
Room 212 Room 221 
Senate Office Building Capitol 
Capitol Tallahassee 32399 


your staff in Tallahassee will closely 
monitor judicial funding proposals as 
they make their way through the gov- 
ernor’s Office of Planning and Budget- 


Tallahassee 32399 


Hon. Peter Weinstein, Hon. Robert D. Trammel, 


ing and through the 1992 Legislature. Chair : Chai - . 

I encourage each of you to watch the | Judiciary Committee Judiciary Committee 
front page of the Bar News for these | Room 406 Room 412 

updates, and to communicate to your Senate Office Building House Office Building 


Tallahassee 32399 Tallahassee 32399 


elected officials your concern for full 
funding of the state court system. 9 


LL.M. 


in 
TAXATION 


Corporate, foreign and estate 
concentrations available in a 
one-year program, full or part- 
time. 


Write or Call: 


Graduate Program in 
Taxation 


University of Miami 
School of Law 
P.O. Box 248087 
Coral Gables, FL 33124 
Telephone (305) 284-3587 


LL.M. 


in 
REAL PROPERTY 


Program includes leasing, con- 
struction, taxation, financing, 
zoning and planning, in a one- 
year program, full or part time. 


Write or Call: 


Graduate Program in 
Real Property Development 


University of Miami 
School of Law 
P.O. Box 248087 
Coral Gables, FL 33124 
Telephone (305) 284-3587 


LL.M. 


in 
ESTATE PLANNING 


Study with many of the na- 
tion’s authorities in this na- 
tionally-recognized one-year 
program. 


Write or Call: 


Graduate Program in 
Estate Planning 


University of Miami 
School of Law 
P.O. Box 248087 
Coral Gables, FL 33124 
Telephone (305) 284-3587 
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Excessive Use of Force 


Seeking Redress for Civil 
Rights Violations 


ou read about it in the 

papers and see examples 

on the television, like the 

Rodney King videotape 
from Los Angeles. Now a client asks 
you to commence an excessive force 
action against law enforcement offi- 
cials. You are generally aware of 42 
U.S.C. §1983, the federal civil rights 
statute. However, you may be unfamil- 
iar with the elements of this statute 
and any applicable defenses. 

This article provides litigators with 
an overview of §1983 and the issues 
raised in most excessive force cases. It 
also acquaints practitioners with the 
Fourth, Eighth, and Eleventh Amend- 
ments, municipal liability and qualified 
immunity, and discusses some of the 
most recent and important cases from 
the Supreme Court and the 11th Cir- 
cuit Court of Appeals. 


Section 1983 

Section 1983 was enacted in 1871 
pursuant to Congress’ authority under 
the Fourteenth Amendment. It states 
in pertinent part that: 
Every person, who under color of any stat- 
ute, ordinance, custom or usage of any State 

., subjects. . . any citizen of the United 

States. . . to the deprivation of any rights, 
privileges or immunities secured by the 
Constitution and laws, shall be liable to the 
party injured in an action atlaw.... 


by Stephen Mendelsohn 


Its purpose is to provide a remedy 
enforceable in federal court for the 
violation of civil and constitutional 
rights by state and local officials. 

Excessive force actions are generally 
brought pursuant to §1983. Federal 
courts have jurisdiction over these ac- 
tions under both 28 U.S.C. §1331, fed- 
eral question jurisdiction; and 28 
U.S.C. §1343, civil rights jurisdiction. 
Bivens v. Six Unknown Named Agents 
of Federal Bureau of Narcotics, 403 
U.S. 388 (1971), provides the federal 
courts with subject matter jurisdiction 
over similar actions brought against 
federal agents and other federal offi- 
cials. 

Section 1983 actions may also be 
commenced in Florida courts.! Whether 
you choose to proceed in federal or 
state court depends upon your views 
of these forums. Most §1983 actions are 
brought in federal court because many 
attorneys believe that federal judges 
are less sympathetic to state and local 
officials than state judges, and that 
federal discovery rules are more lib- 
eral. However, you may proceed in a 
Florida circuit court. 

Section 1983 is merely one proce- 
dural device for vindicating federal con- 
stitutional claims. The Supreme Court 
in Baker v. McCollan, 443 U.S. 137, 
140, 144, n. 3 (1979), held that the 


statute does not create any substantive 
rights. Rather, it permits a plaintiff to 
allege the violation of constitutional 
rights and allows for a money judg- 
ment and attorneys’ fees against state 
and local law enforcement officials. 

Not surprisingly, §1983 also estab- 
lishes a number of elements which 
must be fulfilled before you can prove 
that your client’s constitutional rights 
were violated. Initially, you must al- 
lege and prove that law enforcement 
officials used unlawful force while they 
were acting “under color of state law,” 
and that they were “persons” who were 
personally involved in the application 
of physical force. 

In Monroe v. Pape, 365 U.S. 167, 184 
(1961), the Supreme Court determined 
that government officials who “were 
clothed with the authority of state law” 
or misused their power, act under color 
of state law. The courts will generally 
presume that law enforcement officials 
acted under color of state law if they 
use force during the course of their 
duties, e.g., when they make an ar- 
rest.” 

Nevertheless, defendants must be 
state actors.’ Private citizens only act 
under color of state law where they 
customarily assist or conspire with the 
police.4 

In addition to being state actors, only 
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those fitting the description of “per- 
sons” may be liable for excessive force. 
“Persons” include both individuals and 
municipalities, and each may be sepa- 
rately liable for constitutional viola- 
tions. 

In contrast, the Supreme Court in 
Will v. Michigan Dept. of State Police, 
491 U.S. 58, 64-65 (1989), held that 
states and their agencies are not “per- 
sons.” Therefore, Florida and its 
agencies should not be named as defen- 
dants. 

You must also prove that the defen- 
dants you have sued were personally 
involved in the excessive use of force. 
The degree of personal involvement 
necessary to state a §1983 claim varies 
according to a particular defendant’s 
status. 

In Monell v. Department of Social 
Services, 436 U.S. 658, 694-95 (1978), 
the Supreme Court limited the reach 
of §1983 by determining that munici- 
palities have no respondeat superior 
or vicarious liability. 

A municipality, under §1983, only 
becomes personally involved in a con- 
stitutional violation through the 
promulgation and enforcement of an 
unlawful “policy or custom.” Plaintiffs 
may show that a municipality has such 
a policy or custom by evidence that it 
permits or tolerates the unconstitu- 
tional use of force by its officers.5 In 
addition, municipalities may be per- 
sonally involved in the excessive force 
used by its officials where they have 
promulgated unconstitutional policies 
governing the use of force.® 

The Supreme Court in City of Can- 
ton, Ohio v. Harris, 489 U.S. 378 (1989), 


10 THE FLORIDA BAR JOURNAL/JANUARY 1992 


further refined §1983 liability and held 
that a municipality may be personally 
involved if a valid policy is unconstitu- 
tionally applied by its employees and 
the employees have not been ade- 
quately trained in the use of force.’ 
However, one isolated use of force, with- 
out any proof of other unconstitutional 
acts, will be insufficient to show a 
causal link between the alleged policy 
and the particular excessive force.® 

In failure-to-train cases, you must 
demonstrate that the municipality pro- 
vided inadequate training and this 
deficiency constituted a “policy” be- 
cause of its deliberate indifference to 
its citizens’ rights.9 Deliberate indiffer- 
ence may be shown when supervisors 
knew of or should have known of fre- 
quent constitutional violations, and 
despite these circumstances allowed 
their subordinates to act without any 
rehabilitative training. !° 

Nevertheless, inadequate training 
must be linked to a specific act of 
unconstitutional force. Even though an 
officer used excessive force and received 
inadequate training, his actions may 
not have been caused by his training. 
Indeed, a sound training program may 
be negligently administered on occa- 
sion. In addition, an adequately trained 
officer may occasionally make a mis- 
take. These circumstances may negate 
municipal liability.!! 

In excessive force cases, the officers 
who actually used force were person- 
ally involved in the events which 
underlie your client’s claim. However, 
to prove your claim against a supervi- 
sor who did not use any force, you 
must present additional evidence of the 


supervisor’s personal involvement. 

Under §1983, the doctrines of re- 
spondeat superior and vicarious 
liability are inapplicable to hold a su- 
pervisor liable for the acts of subordi- 
nates.!2 A supervisory official will only 
be liable where he or she is aware of 
the unconstitutional acts of subordi- 
nates and is deliberately indifferent to 
obvious, flagrant, and rampant illegal 
acts by failing to take the necessary 
steps to terminate them.!8 In contrast, 
if the subordinate did not use excessive 
force, the supervisor is not liable.!4 
Similarly, if the subordinate did not 
use unconstitutional force, the subordi- 
nate is not liable. 

Once you have determined that a 
law enforcement official or municipal- 
ity acted under color of state law and 
is a “person,” you must still prove that 
such official or entity violated your 
client’s constitutional rights. 

To prove your case, you should first 
determine which constitutional provi- 
sion governed the defendant’s conduct. 

In Graham v. Connor, 490 U.S. 386 
(1989), the Supreme Court addressed 
the issue of whether the Fourth Amend- 
ment or another constitutional provi- 
sion governed force used during arrests 
and investigatory stops. It held that 
the Fourth Amendment, which bars 
unreasonable searches and seizures of 
“free” persons, exclusively controls such 
force.!5 

The Court added that the Fourth 
Amendment merely prohibits the use 
of unreasonable force. Reasonableness 
is determined by weighing the nature 
and quality of the force used against 
the countervailing governmental inter- 
est in law enforcement. Indeed, the 
Court noted that the police possess the 
authority to use some degree of force 
and may employ threats during an 
investigatory stop and arrest. Reason- 
ableness, it concluded, depends upon 
such factors as the seriousness of the 
crime, the threat, if any, posed by the 
suspect to the safety of the officers and 
others, and the resistance offered by 
the accused.!& 

The Court further held that this rea- 
sonableness test is an objective 
standard. Therefore, you need not 
prove that an officer intended to violate 
your client’s civil rights nor had an 
evil motive. Nevertheless, such proof 
may rebut an officer’s contention that 
his conduct was objectively reasonable. 
Moreover, an officer’s conduct must be 
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analyzed in light of the facts and cir- 
cumstances presented to him at the 
scene of the arrest or stop and courts 
and juries may not second-guess the 
officer’s decision.!7 


Excessive Force Against 
Detainees and Prisoners 

While excessive force claims usually 
arise in the context of an arrest or stop, 
pretrial detainees and convicted pris- 
oners often assert that police and 
corrections officials have used uncon: 
stitutional force. 

The Supreme Court held in Bell v. 
Wolfish, 441 U.S. 520, 535-40 (1979), 
that pretrial detainees are protected 
by the Fourteenth Amendment’s due 
process clause. Consequently, correc- 
tions officers may not use force if they 
act with an intent to punish. However, 
they may use force if it is reasonably 
related to the legitimate goals of main- 
taining security and ensuring a 
suspect’s presence at trial.!§ 

The Eighth Amendment solely pro- 
tects convicted prisoners from the 
imposition of unnecessary and wanton 


pain.!9 Unconstitutional force depends 
upon whether it was used in a good 
faith effort to maintain or restore order 
or whether it was employed in a sadis- 
tic and malicious manner for the 
purpose of causing harm. Three factors 
distinguish constitutional from uncon- 
stitutional force—the need for the 
application of force, the relationship 
between the need for the force and the 
amount of force employed, and the ex- 
tent of the injury inflicted.2° 

The 11th Circuit Court of Appeals 
has further refined these factors in 
Brown v. Smith, 813 F.2d 1187, 1188-89 
(11th Cir. 1987), and Bennett v. Parker, 
898 F.2d 1530, 1532-34 (11thCir. 1990), 
where it held that prison officials must 
be given wide deference where they act 
to preserve discipline and security. In- 
mates also must prove that they 
sustained “severe injuries” caused by 
corrections officers. While injuries need 
not be permanent, they must be seri- 
ous. Absent some credible evidence that 
an inmate sustained severe injuries, 
prison officials are entitled to summary 
judgment. 
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Defenses 

Once you have determined that your 
client states a viable claim, you must 
prepare for the following defenses: 

1) Eleventh Amendment Immunity 

The Eleventh Amendment is inappli- 
cable to litigation between private 
parties and is rarely encountered by 
attorneys who do not litigate against 
the State of Florida. 

Essentially, the Eleventh Amend- 
ment prohibits the federal courts from 
exercising jurisdiction over money dam- 
age actions against a state, unless the 
state consents to be sued or waives its 
sovereign immunity.2! Since §1983 does 
not override a state’s sovereign immu- 
nity, plaintiffs may not seek money 
damages from the State of Florida.22 

The Eleventh Amendment also pro- 
hibits §1983 actions in federal court 
against Florida agencies.2* However, 
it does not protect municipalities and 
independent political subdivisions of 
the state. Therefore, cities and coun- 
ties, for example, do not possess 
Eleventh Amendment immunity, and 
§1983 actions may proceed against lo- 
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cal police and county sheriffs’ depart- 
ments. 24 

Furthermore, the Eleventh Amend- 
ment bars §1983 actions in federal 
court brought against State of Florida 
officials “in their official capacities.” 
In contrast, suits against Florida offi- 
cials “in their personal capacities” are 
not barred by the Eleventh Amend- 
ment, since they seek money damages 
from individual officers rather than 
from the Florida treasury.?5 

In Brandon v. Holt, 469 U.S. 464, 
469 (1985), the Supreme Court pro- 
vided some guidance to distinguish 
between these actions. It held that the 
caption of an action does not solely 
determine whether the action is an 
“official” or “personal” capacity suit. 
Rather, the nature of the action and 
the course of proceedings are control- 
ling factors. The 11th Circuit in 
Fitzgerald v. McDaniel, 833 F.2d 1516, 
1520 (11th Cir. 1987), added that if the 
arguments and defenses raised indi- 
cate that the parties view the action 
as a personal capacity suit, then the 
Eleventh Amendment will be inappli- 
cable.26 

In order to avoid the Eleventh Amend- 
ment, you should not name the State 
of Florida and its agencies in your 
federal complaint if you seek money 
damages. Moreover, you should clearly 
indicate in your pleadings that you are 
proceeding against particular state of- 
ficials in their individual capacities 
and these individuals were personally 
involved in the use of force employed 
against your client. If you merely join 
a Florida official because he or she 
possesses a supervisory title, your fed- 
eral action should be barred by the 
Eleventh Amendment. Remember, the 
Eleventh Amendment only limits fed- 
eral subject matter jurisdiction in 
federal courts. Thus, you will avoid the 
Eleventh Amendment by bringing your 
§1983 action in a Florida court. 

2) Qualified Immunity 

Qualified immunity is a personal de- 
fense which protects public officials, 
who perform discretionary functions, 
from civil damages. It permits these 
officials to perform their duties, with- 
out the threat of civil liability, if they 
act in a lawful manner. 

To determine whether a public offi- 
cial is protected by qualified immunity, 
the Supreme Court in Harlow v. Fitzger- 
ald, 457 U.S. 800, 806 (1982), developed 
an “objective-reasonableness” test and 
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the 11th Circuit in Zeigler v. Jackson, 
716 F.2d 847, 849 (11th Cir. 1983), 
added a two-part analysis for applying 
this standard. First, a public official 
must prove that “he was acting within 
the scope of his discretionary authority 
when the allegedly wrongful acts oc- 
curred.” Next, the burden shifts to the 
plaintiff to show that the defendant’s 
conduct “violated clearly established 
law.”27 

Recently, law enforcement officials 
have begun to raise this defense in 
excessive force cases, though the fed- 
eral circuits have yet to reach a 
consensus on its applicability.28 The 
Supreme Court and the 11th Circuit 
have yet to resolve this issue,?9 so 
governmental officials may assert a 
qualified immunity defense. 

3) Statute of Limitations 

Section 1983 does not contain a stat- 
ute of limitations. Thus, Florida’s four- 
year statute of limitations for personal 
injury actions should be applicable.*° 
Federal law, however, controls the ac- 
crual of these claims.3! In excessive 
force cases, a claim accrues on the date 
that unconstitutional force was used. 

4) Res Judicata and Collateral Es- 
toppel 

The defenses of res judicata and col- 
lateral estoppel may also be raised and 
the federal courts will bar the relitiga- 
tion of Florida judgments if Florida 
would aiso recognize their preclusive 
effect.32 Therefore, you should examine 
Florida law to determine whether a 


prior Florida judgment will bar a sub- 
sequent federal §1983 action.33 


Damages and Fees 

If you have successfully proven that 
law enforcement officials used exces- 
sive force and you have overcome all 
defenses, your client may be entitled 
to nominal, compensatory, or punitive 
damages. However, the Supreme Court 
in Carey v. Piphus, 435 U.S. 247, 263- 
64 (1978), and Memphis Community 
School District v. Stachura, 474 U.S. 
918 (1986), has determined that com- 
pensatory damages may only be 
awarded for an actual physical or emo- 
tional injury.34 In most cases, such 
injuries should occur from defendant’s 
use of unconstitutional force. 

If your client receives compensatory 
damages, he or she may be entitled to 
punitive damages. In Smith v. Wade, 
461 U.S. 30, 51 (1983), the Court held 
that punitive damages may be awarded 
when the defendant was motivated by 
an evil intent or had a callous or reck- 
less indifference to one’s constitutional 
rights. Punitive damages, though, do 
not lie against local governments.*® 

A “prevailing” party is further enti- 
tled to attorneys’ fees and certain com- 
pensable costs.%6 

Attorneys’ fees are calculated by a 
“lodestar” method, which essentially 
corresponds to the sum of your reason- 
able hourly rate, based upon your skills 
and experience in your community, mul- 
tiplied by the reasonable hours you 
have expended.3? You must also main- 
tain accurate time records to support 
your fee application.8 


Conclusion 

Section 1983 provides a complex, 
though often effective, procedure for 
vindicating your client’s constitutional 
rights in federal and Florida courts. 
The issues raised in this article should 
help you successfully prosecute a §1983 
claim.9 
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It’s Time Dispose the 
Statute Finally 


onfusion and controversy 

have been the hallmark of 

Florida’s 12-year products 

liability statute of repose. 
Since becoming effective on January 
1, 1975,! the statute has continuously 
bounced between the state legislature 
and Supreme Court. Even five years 
after the last definitive volley, no one 
in the manufacturing or legal commu- 
nity can state with authority which 
plaintiffs can or cannot bring suits. 
The entire process has bred such injus- 
tice that the time has come to end the 
confusion and abolish the statute of 
repose once and for all. 

The original purpose of the statute 
of repose was explained best by Justice 
McDonald in Battilla v. Allis Chalmers 
Mfg. Co., 392 So.2d 875 (Fla. 1980) 
(dissent),2, who stated that F.S. 
§95.031(2) was passed by the Florida 
Legislature based on the theory that 
continual liability “would place an on- 
erous burden on industry and that, 
therefore, liability should be restricted 
to a time commensurate with the nor- 
mal useful life of manufactured 
products.”3 

The statute of repose was enacted to 
protect the manufacturing industry, 
which claimed to have been inundated 
by suits since the abrogation of the 
privity requirement and the adoption 
of the “discovery rule” for the statute 
of limitations. However, the statute 
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never lived up to expectations as a cure 
to rising insurance costs and a control 
on litigation.® This is because few prod- 
ucts involved in litigation have a useful 
life in excess of 12 years. Studies indi- 
cate that 97 percent of all product- 
related injuries occur within the first 
six years following manufacture and 
that the small number of cases that 
have been eliminated by the statute of 
repose is not sufficient to impact insur- 
ance rates.® It is the impact on injured 
parties whose cases have been elimi- 
nated that must be safeguarded. 


Policy Considerations 

There are several strong policy rea- 
sons why the statute of repose is not a 
viable or fair solution to any of the 
complaints lodged by the manufactur- 
ing industry. First, the statute is 
discriminatory because it treats people 
differently based solely on the time 
frame in which they were injured. The 
product could be identical and deliv- 
ered on the same date, but the plaintiff 
unfortunate enough to be injured more 
than 12 years after the date of delivery 
could not recover monetary damages. 
However, a plaintiff injured even one 
day before the expiration of the 12-year 
period could be fully compensated. 

Second, an arbitrary limit on the 
time after delivery in which suit may 
be brought fails to consider that many 
products are intended to be used for 
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more than 12 years. Most commercial 
airliners, for example, are older than 
the subject repose period. Since a de- 
fect may not manifest itself within the 
repose period, gross inequities result. 
Nowhere has this been more tragically 
demonstrated than in Lamb uv. 
Volkswagenwerk, Aktiengesellschaft, 
631 F.Supp. 1144(S.D. Fla. 1986), affd, 
835 F.2d 1369 (11th Cir. 1988), cert. 
denied, 488 U.S. 822 (1988). 

Dana Lamb, a seven-year-old auto- 
mobile passenger, was rendered a 
permanent quadriplegic 12 years and 
eight days after the driver took deliv- 
ery of a newly manufactured automo- 
bile. Though Lamb had initiated his 
lawsuit when §95.031(2) had been ren- 
dered unconstitutional’ and his cause 
of action valid, a later decision by the 
Florida Supreme Court finding 
§95.031(2) constitutional® was applied 
retroactively to strip Lamb of his ac- 
cess to court. The Lamb court ruled 
that because the minor plaintiff had 
no vested right in his tort claim, a 
decision reversing a ruling that the 
statute was unconstitutional restored 
the statute’s validity from the date it 
first became effective.!° Ironically, if 
Lamb’s tragic accident had occurred 
just days earlier, he would have been 
entitled to pursue an action on the 
merits. 

There is a misconception that to per- 
mit these claims is tantamount to a 
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victory for the plaintiff. This ignores 
the heavy burden placed on plaintiffs 
to prove all the elements of their case. 
One such element is that the product 
was defective at the time it left the 
manufacturer’s hands and that the de- 
fect caused the injury. With the 
passage of a great number of years, 
proof of defect becomes increasingly 
difficult. The justification that the long 
passage of time is prejudicial to the 
manufacturer is backward, since the 
manufacturer is in the best position to 
preserve the evidence required to fight 
a product liability suit. Manufacturers 
possess all of the key resources used 
to combat allegations that a product is 
defective: design plans, production re- 
cords, technical data, human resources 
information, customer lists, and com- 
ponent part specifications. Addition- 
ally, manufacturers maintain an array 
of defenses to these suits. For example, 
proof of an adequate warning about the 
dangers associated with a product may 
be sufficient to shield the manufac- 
turer from liability. 

Contrary to public policy, the statute 
of repose shifts the burden of avoiding 
injuries from manufacturers to the con- 
sumers, ignoring the fact that manu- 
facturers are in the best position to 
test products and spread the cost of 
safety to consumers. With the increas- 
ing complexity of products and strate- 
gic marketing, consumers are at a 
greater disadvantage in attempting to 
protect themselves from risks they 
could never conceive. Furthermore, be- 
cause there are more and more 
products intended and expected to be 
used in excess of 12 years, the statute 
of repose only serves to remove the 
incentive for manufacturers to make 
products safer. Real accountability is 
the strongest impetus to manufactur- 
ing products which remain safe 
throughout their useful life. 

There is no statistical support that 
a statute of repose was ever needed and 
certainly no evidence that it was effec- 
tive. The “insurance crisis” likely 
resulted from any number of economic 
reasons including cyclical economic 
trends, poor management, poor invest- 
ments, or insufficient competition 
within the insurance industry.!! Some 
commentators have also suggested that 
the alleged “crisis” never reached the 
dynamic proportions that the public 
was led to believe.!? Finally, because 
there are built-in safeguards in the 
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Contrary to public 
policy, the statute of 
repose shifts the 
burden of avoiding 
injuries from 
manufacturers to 
the consumers 


legal system to protect manufacturers 
from meritless suits, policy dictates 
that application of the statute of repose 
be discontinued. 


History 

A brief look at the history of the 
statute of repose demonstrates how 
unwieidy and unworkable the statute 
has been since its inception. The per- 
vading legal ping-pong has left those 
affected in a state of uncertainty.!3 
Every definitive action taken by the 
courts has been riddled with so many 
loopholes that the rights of victims 
have been dictated more by luck than 
equity. Victims’ rights should not be 
arbitrarily decided by the chance date 
on which they were injured. 

The statute of repose has sparked a 
prolonged conflict between industry 
and injured consumers. Manufacturers 
celebrated the 1975 legislative enact- 
ment of the statute of repose, which 
gave them a definite time frame for 
which to gauge the extent of their 
liability.'4 Injured plaintiffs, however, 
regained their rights when the Florida 
Supreme Court handed down its deci- 
sion in Battilla v. Allis Chalmers Mfg. 
Co., 392 So.2d 874 (Fla. 1980), holding 
that barring claims before they had 
arisen violated Art. I, §21 of the Florida 
Constitution by denying access to the 
courts. !5 

Industry won the next round when 
the Florida Supreme Court reversed 
Battilla in Pullum v. Cincinnati, 476 
So.2d 657 (Fla. 1985). Rejecting denial 
of access and equal protection claims, 
the court now declared the statute of 
repose to be constitutional, stating that 
“perpetual liability places an undue 
burden on the manufacturer.” 


In the legislative session following 
Pullum, less than four months after 
the district court’s decision in Lamb, 
the Florida Legislature attempted to 
end the conflict by amending F.S. 
§95.031(2), repealing altogether that 
portion relating to defective products. 
Unfortunately, the controversy did not 
end there. For the past five years, 
litigants have been plagued by linger- 
ing confusion surrounding the retroac- 
tive effect of the legislative repeal. 


Retroactive Application 
of the Exception 

Uncertainty marked the interim be- 
tween Battilla and Pullum. Claims 
which were thought valid were de- 
clared barred. Cases which were seem- 
ingly barred were permitted to go 
forward. Creative arguments were fly- 
ing on both sides, thus resulting in 
further confusion. Contrary to the in- 
terpretation of much of the legal com- 
munity, the court refused to apply 
Battilla to causes of action accruing 
before the requisite 12-year statute of 
repose period expired. As later ex- 
plained in Justice McDonald’s dissent 
in Frazier v. Baker Material Handling 
Corp., 559 So.2d 1091, 1093 (Fla. 1990): 
Contrary to the belief of many, we did not 
hold section 95.031, Florida Statutes (1975) 
unconstitutional [in Battilla], but held that, 
as applied to that case, section 95.031 de- 
nied access to the courts. . . . While Bat- 
tilla was viable, it applied only to cases 
where the cause of action arose more than 


twelve years from the delivery of the equip- 
ment. 


Therefore, the 12-year statute of re- 
pose only applied to products less than 
12 years old and those older, which the 
statute was intended to bar, were per- 
mitted to go forward. As such, this 
interim saw the courts permit numer- 
ous cases involving older products to 
proceed.!7 The courts continued to find 
the statute of repose constitutional 
when a “reasonable time” remained to 
file an action.!§ To the deprivation of 
many injured consumers, however, the 
courts never determined a time con- 
straint to be unreasonable, even when 
a cause of action accrued just four 
months prior to the expiration of the 
12-year repose period.!9 

Based on this inequity, the plaintiffs 
in Pullum were forced to abandon their 
access to the court’s argument and 
instead pursue an equal protection 
claim. They based their claim on the 
assertion that those whose cause of 
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action accrued between eight and 12 
years from the delivery of a product 
were forced to file their actions within 
the requisite 12-year period, thus re- 
ducing the period in which they were 
allowed to file. Those whose causes of 
action developed after the 12-year pe- 
riod were entitled to the additional 
four-year statute of limitations as con- 
sistent with F.S. §95.0122. 

Pulium resolved that issue by declar- 
ing the statute constitutional as writ- 
ten, thus opening a whole new area of 
controversy. The cases post Pullum 
stated that the decision would be given 
retrospective effect.2° Therefore, plain- 
tiffs who once had valid causes of action 
were now barred from the courts. 

Many plaintiffs maintained actions 
claiming that detrimental reliance on 
Battilla justified the continuance of 
their actions. These plaintiffs relied 
on the exception in Florida Forest and 
Park Service v. Strickland, 18 So.2d 
251 (Fla. 1944), stating that where 
property or contract rights have been 
acquired under and in accordance with 
a previously statutory construction of 
the Supreme Court, such rights should 
not be destroyed by giving retrospec- 
tive operation to a subsequent overrul- 
ing decision.?! 

The Strickland exception was suc- 
cessfully employed in National Insur- 
ance Underwriters v. Cessna Aircraft 
Corp., 522 So.2d 53 (Fla. 5th DCA 
1988), Lowell v. Singer Co., 528 So.2d 
60 (Fla. lst DCA 1988), and Frazier, 
559 So.2d 1091, in which the courts 
ruled that petitioners had no reason 
to know that Pullum would “resurrect” 
the statute of repose, effectively cut- 
ting off their claims. 

The Florida Supreme Court, how- 
ever, restricted this argument in Brack- 
enridge v. Ametek, Inc., 517 So.2d 667 
(Fla. 1987), cert. denied, 488 U.S. 801 
(1988), stating that the plaintiff did not 
fall within the Strickland exception 
because he was not deprived of a prop- 
erty or contract right acquired in reli- 
ance upon Battilla. Most importantly, 
the Brackenridge plaintiffs cause of 
action did not accrue until after the 
12-year statute had expired. He never 
had a viable cause of action during the 
stated period, distinguishing his case 
from National, Lowell, and Frazier. 
Since there was no reliance upon Bat- 
tilla, the general rule dictated that 
Pullum be given retrospective ap- 
plication so as to bar Brackenridge’s 


claim.22 


Post Repeal 

Most assumed that statute of repose 
confusion had finally ended when the 
legislature repealed the act in 1986. In 
Melendez v. Dreis and Krump, 515 
So.2d 735 (Fla. 1987), the court made 
clear that the legislative repeal had 
no retroactive effect on causes of action 
arising prior to the repeal.?3 This deci- 
sion should have barred those cases 
which were barred prior to the repeal. 
However, this did not prove to be the 
case. 

The Florida Supreme Court found 
an exception to Melendez in Nissan v. 
Phlieger, 508 So.2d 713 (Fla. 1987). In 
wrongful death cases accruing within 
the 12-year statute of repose period, 
the court extended the time for filing 
by the wrongful death statute of limita- 
tions; once again chipping away at 
whatever stability had been tenuously 
created by the previous decision. 


The Present Controversy 

Five years after the statute’s repeal, 
the controversy has not been settled. 
Although Melendez made clear that the 
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legislative repeal had no retroactive 
effect on causes of action arising prior 
to the repeal, confusion persists in 
cases in which the cause of action arose 
after legislative repeal of the statute 
and after the 12-year repose period had 
already expired when the statute was 
in effect. Conflicting decisions in the 
Third and Fourth District Courts of 
Appeal has the statute of repose con- 
troversy once again pending Florida 
Supreme Court resolution. 

In an ironic twist of judicial fate, the 
Fourth District, relying on a Dade 
County circuit court opinion, Acosta v. 
Firestone Tire & Rubber Co., No. 87- 
53150 (August 14, 1990), ruled in 
Walker v. Miller Elec. Mfg. Co., ____ 
So.2d ___, 16 FLW D1386 (Fla. 4th 
DCA 1991), that when the 12-year pe- 
riod established by the statute of re- 
pose expired during the time the 
statute was in effect, plaintiff's cause 
of action was barred even if it arose 
after legislative repeal of the statute. 

Shortly thereafter, the Third District 
Court of Appeal overturned the lower 
court opinion in Acosta v. Firestone 
Tire & Rubber Co., So.2d ___, 16 
FLW D1546 (Fla. 3d DCA 1991), and 
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certified the conflict to the Florida Su- 
preme Court.24 The district court of 
appeal relied on Daniell v. Baker-Roos, 
Inc., No. 89-14100-CIV (S.D. Fla. July 
13, 1990), which resolved the same 
issue in favor of the injured consumer. 
The Daniell court held that the repeal 
does not apply retroactively but 
“merely provided a definite date, the 
effective date of the amendment, to 
break cleanly with past policy regard- 
ing repose in products liability actions.” 
The Acosta court concurred and stated 
that to deprive plaintiffs of their cause 
of action would apply the repealed stat- 
ute prospectively and nullify the amend- 
ment abrogating the statute of re- 
pose.” Thus, the federal court and the 
Third DCA are aligned in favor of 
protecting consumer rights to litigate 
the subject claims arising after the 
repeal. 


Distinction Between Statutes 
of Repose and Limitations 

Industry has attempted to analogize 
the statute of repose to the statute of 
limitations. This argument was posed 
most strongly in Walker, which claimed 
that the amendment to the statute of 
repose should be treated us an amend- 
ment to a statute of limitations. An 
increase, by an amending statute, in 
the period of limitation to a cause of 
action is only allowed if effective before 
the cause of action was extinguished 
by the pre-existing statute.?6 

A solid body of cases recognizes the 
fundamental distinction between a stat- 
ute of repose and a statute of limita- 
tions.2”? The main difference is that a 
statute of repose may terminate the 
right to bring suit before a claim arises, 
whereas a statute of limitations merely 
sets forth the time a party has to file 
suit once an injury occurs. According 
to Walker: 
A statute of repose “does not bar a cause of 
action; its effect, rather, is to prevent what 
might otherwise be a cause of action from 
ever arising . . . . The injured party liter- 
ally has no cause of action. The harm that 
has been done is damnum absque injuria—a 
wrong for which the law affords redress.” 
Walker at D1387, quoting from Rosenberg 


v. Tower of North Berger, 61 N.J. 190, 293 
A.2d 662, 667 (1972). 


By amending §95.031(2), the Florida 
Legislature created a cause of action 
where previously none existed. This is 
entirely different than the rationale 
involved with the statute of limita- 
tions. In Walker, the plaintiff was not 


18 THE FLORIDA BAR JOURNAL/JANUARY 1992 


permitted to benefit from the extension 
of time because of the failure to file 
suit when the opportunity existed. In 
cases involving the statute of repose, 
an injured plaintiff should not now be 
punished for failing to file a suit where 
he or she had the legal opportunity to 
do so. 


The Vested Rights Argument 

The Florida Supreme Court must 
also consider whether manufacturers 
whose products were in the stream of 
commerce for 12 years prior to the 
repeal of §95.031(2) acquired a vested 
right to be immune from suit. This 
argument is premised on the assertion 
that manufacturers whose products 
were in the stream of commerce for 12 
years previous to the repeal of 
§95.031(2) acquired a vested right to 
be immune from suit. 

A statute is not unconstitutionally 
retrospective in its operation unless it 
impairs a substantive, vested right. A 
substantive, vested right is an immedi- 
ate right of present enjoyment, or a 
present fixed right of future enjoy- 
ment.28 To be vested, a right must be 
more than a mere expectation based 
on anticipation of the continuance of 
an existing law; it must have become 
a title, legal or equitable, to the present 
or future enforcement of a demand.?9 

In Walker, the court stated that the 
repeal of the statute of repose could not 
affect a manufacturer’s vested right 
not to be sued.*® Significantly, the 
Walker court noted that “there is no 
case law determining what effect, if 
any, the 1986 amendment has with 
respect to defendant’s statutorily 
granted right of repose.”?! 

In response to plaintiffs argument 
based on Cathey v. Johns-Manville 
Sales Corp., 776 F.2d 1565 (6th Cir. 
1985), cert. denied, 478 U.S. 1021 
(1986), the Walker court attempts to 
distinguish the case because it relates 
to a “slow evolving injury” resulting 
from asbestos. The Walker court, how- 
ever, fails to address in any meaningful 
way the rationale of the court of ap- 
peal’s decision which emphasized that 
“due to the fact that [plaintiffs] cause 
of action accrued after the effective 
date of the amendment, [the defendant 
manufacturer] neither acquired nor de- 
veloped a vested right. It is the time 
of the accrual of the action which deter- 
mines the applicable statute of limita- 
tion.”32 


Basing its ruling on the plain lan- 
guage of the 1986 amendment, which 
should serve as the clearest indication 
of legislative intent, the court in 
Daniell denied the vested right argu- 
ment claiming that “the Florida legis- 
lature could not have intended to ex- 
empt products liability actions from 
the 1986 amendments for an indefinite 
period of time and that the repealed 
statute of repose did not create a vested 
right to be free from liability.”33 The 
court in Acosta concurred with Daniell 
and found that appellee’s contention 
that the 1975 statute of repose con- 
ferred a vested right not to be sued is 
without merit.34 


Conclusion 

Conflicting cases before the Florida 
Supreme Court provide the mechanism 
finally to end confusion surrounding 
the repealed statute of repose. Because 
the statute of repose never worked 
economically, or in practice, the best 
solution is to carry out the will of the 
legislature and cease application of the 
failed statute. Injured plaintiffs should 
have the full statute of limitations to 
file suit regardless of the date a prod- 
uct was delivered. Industry will still 
be protected by the plaintiffs heavy 
burden of proving that a defect existed 
at the time of manufacture. The public 
will also be protected by industry’s 
incentive to insure that their products 
are safe for their entire useful life, thus 
encouraging proper design and discour- 
aging planned obsolescence. As for the 
markedly useless life of the statute of 
repose, what can best be said is rest 
in peace.7J 

' Fria. Star. §95.031(2) (based on the 
date of delivery of a product). The statute 
states: 

“Actions for products liability . . . must 
be begun within the period proscribed in 
this chapter. . . but in any event within 12 
years after the date of delivery of the com- 
pleted product to its original purchaser. . . 
regardless of the date the defect in the prod- 
uct . . . was or should have been discov- 
ered.” (Emphasis added.) 

2 Quoted in the majority opinion in Pul- 
lum v. Cincinnati, Inc., 476 So.2d 657 (Fla. 
1985). 

3 Justice McDonald explained that the 
statute may have been enacted to mitigate 
against the modern trend of Matthews v. 
Lawnlite Co., 88 So.2d 299 (Fla. 1956), 
which abrogated the common law rule in- 
hibiting recovery where there is no privity 
of contract and West v. Caterpillar Tractor 
Co., Inc., 336 So.2d 80 (Fla. 1976), recogniz- 
ing the theory of strict products liability 
which expanded the liability of manufactur- 
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ers. See also Tampa Drug Co. v. Wait, 103 
So.2d 603 (Fla. 1958). 

4 Accrual of a cause of action begins 
when the facts giving rise to the cause of 
action are known or should have been 
known with the exercise of due diligence. 
This rule expanded the time period for filing 
suits especially for pharmaceutical-related 
injuries until long after the period of expo- 
sure. 

5 Statistics demonstrate that even 
though there was a sharp increase in prod- 
ucts liability premiums, the increases were 
commensurate with other industries such 
as the automobile insurance industry. Fur- 
ther, the insurance industry has claimed 
that a small percentage of suits resulted in 
disproportionately large verdicts, but have 
not yet demonstrated that these dispropor- 
tionate verdicts have resulted from suits 
involving these older products. Van Kirk, 
The Evolution of Useful Life Statutes in the 
Products Liability Reform Effort, Duxe L.J. 
1689, at 1712-1713(1989). 

Id. 

7 Battilla v. Allis Chalmers Mfg. Co., 
392 So.2d 875 (Fla. 1980). 

8 Pullum, 476 So.2d 657 (Fla. 1985). 

9 See Lamb v. Volkswagenwerk, 
Aktiengesellschaft, 631 F.Supp. 1144, at 
1148 (S.D. Fla. 1986), affd, 835 F.2d 1369 
(11th Cir. 1988), cert. denied, 488 U.S. 822 
(1988), quoting Florida East Coast Railway 
Co. v. Rouse, 194 So.2d 260 (Fla. 1967) 
(“The general rule under Florida law is that 
a decision of a court of last resort which 
overrules a former decision or establishes 
previously unrecognized claims for relief is 
retrospective as well as prospective in its 
operation unless specifically declared by the 
decision to have only a prospective effect.”). 

10 Lamb, 631 F. Supp. at 1148, citing 
Ducharme v. Merrill-National Laboratories, 
574 F.2d 1307 (5th Cir. 1978), cert. denied, 
439 U.S. 1002 (1978) (A plaintiff has no 
vested right in a tort claim.); Christopher 
v. Mungen, 55 So. 273, 280 (Fla. 1911) 
(statute valid from the date it first became 
effective). 

11 See, e.g., The Manufactured Crisis, Con- 
SUMER Reports, Aug. 1986, at 544-549, and 
60 Minutes: Insurance Crisis?, (CBS televi- 
sion broadcast, January 10, 1988, Ed 
Bradley). 

12 See, e.g., Henderson, Product Liability 
and the Passage of Time: The Imprisonment 
of Corporate Rationality, N.Y.U.L. Rev. 765, 
812-813 (1983), and Vargo, Products Liabil- 
ity, 15 Inv. L. Rev. 289, 289-90 (1982). 

13 This, above all else, militates against 
the purposes sought by the manufacturing 
and insurance community. Certainty is the 
one important element necessary to set in- 
surance rates. 

14 Many fear that statutes of repose in- 
vite manufacturers to engage in policies of 
planned obsolescence, allowing their prod- 
ucts to self-destruct in a given time. 

5 Fra. Star. art. I, §21 states: “The courts 
shall be open to every person for redress of 
any injury, and justice shall be admini- 
stered without sale, denial or delay.” Under 
Kluger v. White, 281 So.2d 1 (Fla. 1973), 
once there has been access to the courts, the 
legislature cannot abolish that right with- 
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out a reasonable alternative unless the 
legislature can show an overpowering pub- 
lic necessity. 

16 Fla. Stat. §95.031(2) (Supp. 1987) 
states that “actions for products liability 
under section 95.11(3) must be begun within 
the period prescribed in the chapter, with 
the period running from the time the facts 
giving rise to the cause of action were 
discovered or should have been discovered 
with the exercise of due diligence[.]” Fua. 
Star. §95.11(3) (1987), in turn, provides a 
four-year limitations period for products 
liability actions. 

17 See, e.g., Ellison v. Northwest Engi- 
neering Co., 521 F.Supp. 199 (S.D. Fla. 
1981) (involving a 23-year-old machine) and 
Diamond v. E.R. Squibb and Sons, Inc., 397 
So.2d 671 (Fla. 1981) (involving medication 
taken 20 years before a cause of action 
arose). 

18 See Cates v. Graham, 427 So.2d 290, 
291 (Fla. 3d D.C.A. 1983), aff'd, 451 So.2d 
475 (Fla. 1985) (The court may determine 
whether a party had a reasonable time in 
which to act, based on the facts of the case.). 

19 Feil v. Challenge-Cook Brothers, Inc., 
473 So.2d 1338 (Fla. 4th D.C.A. 1985), rev. 
denied, 486 So.2d 596 (Fla. 1986). See also 
MacRae v. Cessna Aircraft Co., 457 So.2d 
1093 (Fla. Ist D.C.A. 1984) (20 months was 
a reasonable amount of time). 

20 Black v. Nesmith, 475 So.2d 963 (Fla. 
1st D.C.A. 1985). 

21 Florida Forest and Park Service v. 
Strickland, 18 So.2d 251, at 253 (Fla. 1944). 
See also Department of Revenue v. Ander- 
son, 389 So.2d 1034 (Fla. 1st D.C.A. 1980). 

22 See supra note 9 and Hampton v. A. 
Duda and Sons, Inc., 511 So.2d 1104 (Fla. 
5th D.C.A. 1987). 

23 Pait v. Ford Motor Company, 515 So.2d 
1278 (Fla. 1987) (no legislative intent that 
the 1986 amendment to §95.031(2) operates 
retroactively); Homemakers, Inc. v. 
Gonzales, 400 So.2d 965 (Fla. 1981) (If there 
was no clear manifestation of retroactive 
effect, the subsequent elimination of the 
statute of repose cannot save the plaintiff's 
suit.). See also Spellissy v. United Technolo- 
gies Corp., 837 F.2d 967 (11th Cir. 1988) 
(federal court application of Melendez v. 
Dries and Krump, 515 So.2d 735 (Fla. 
1987)). 

24 Third District also certified this con- 
flict in Torres v. Alva Allen, 1991 WL 98011 
(June 11, 1991). 

25 Acosta v. Firestone Tire & Rubber Co., 
__ So.2d __, 16 F.L.W. D1546 (Fla. 3d 
D.C.A. 1991): 

“To deprive the appellant of her cause of 
action in this case would, in effect, apply a 
repealed statute prospectively, nullify the 
1986 amendment abrogating the statute of 
repose in products liability cases, and wreak 
havoc on ordinary rules of statutory inter- 
pretation. Such a result would be absurd.” 
See also Ramos v. Carnahan, ____ So.2d 
__, 16 F.L.W. C76 (10th Cir. 1991). 

26 Walter Denson and Son v. Nelson, 88 
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___ So.2d__, 16 F.L.W. D1386 (Fla. 4th 
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Lamb, 631 F.Supp. 1144, affirmed by Ed- 
dings v. Volkswagenwerk, A.G., 835 F.2d 
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Limited Partnerships 


and the 


Emerging Tort 
Suitability 


Under the Florida Securities and Investor Protection Act 


by Stewart L. Brown, Thomas R. Grady, and William F. Jordan 


November 29, 1988, Wall Street Journal arti- 
cle entitled “Getting out of Limited Partner- 
ships Can Mean Getting Little Back” revealed 
that an estimated $100 billion has been raised 
through the sale of limited partnership (LP) interests in 
recent years. The same article stated that some limited 
partners may receive as little as 10 cents on the dollar if 
they were to sell their interests. A substantial number of 
LP’s have either failed or are in serious financial trouble. 
Even when LP’s have performed reasonably well, some 
investors are dissatisfied because they did not understand 
the nature of the investment vehicle they purchased. They 
may have expected liquidity, or failed to account for returns 
of capital typically included in partnership distributions, 
or are dismayed by the complications and costs associated 
with tax returns that include partnership transactions. 
Further, structural characteristics of limited partnerships 
are often inadequately disclosed in offering documents and 
the power and control of general partners is rarely under- 
stood or appreciated by investors. 

Attorneys may be asked to review purchase recommenda- 
tions of LP interests that have resulted in client losses. At 
first glance it might appear that delivery and receipt of a 
prospectus or private placement memorandum (PPM) pre- 
cludes client recovery. Such a conclusion is often 
unwarranted. Although the purpose of a prospectus is to 
disclose all relevant information for the purpose of assisting 
in an informed investment decision, in many cases the 
purchase of LP interests results solely from recommenda- 
tions of brokers or other securities salespersons rather than 
from a careful reading and understanding of a prospectus 
or PPM. Because of the complicated nature of the material 
presented, the typical investor cannot be expected to under- 
stand offering documents. Investors often rely on the 
recommendations of sales personnel, and occasionally, of- 
fering materials are misleading or incomplete. Florida 


securities laws provide remedies for investors who have 
been fraudulently induced to purchase unsuitable securi- 
ties on the basis of such recommendations. 

The purpose of this article is to familiarize attorneys 
with the concept of unsuitability as it applies to some of 
the important features of LP investments and to outline 
an approach to the recovery of damages suffered by inves- 
tors who purchased unsuitable LP securities relying on a 
seller’s recommendations. Although this article focuses on 
LP investments, its applicability may be extended to other 
types of investments. 

The article is organized into four sections. First, the 
regulation of LP investments under Florida law is explored. 
Probable defenses and the arbitration of suitability claims 
are then examined. Next, the nature of limited partner- 
ships is explored in relation to the concept of suitability 
including a discussion of when an unsuitable recommenda- 
tion results in statutory fraud. Finally, methods and 
relevance of various measures of damages are discussed. 


Regulation of Partnership Investments 

Limited partnership interests (LPI’s) are securities as 
that term is defined in the Florida Securities and Investor 
Protection Act,! the Securities Act of 1933,2 and the Securi- 
ties Exchange Act of 1934.3 Although this article focuses 
on the Florida act, the practitioner should be aware that 
all remedies available under the federal securities laws are 
fully incorporated into the Florida act by statute;‘ thus, a 
violation of a federal securities law amounts to a violation 
of the Florida act. 

Although securities regulation in general is far beyond 
the scope of this article, in order to advise clients, attorneys 
need to have a basic understanding of the Florida act, the 
1933 act, and the 1934 act. In its simplest form, the 1933 
act may be referred to as the “paper act” and the 1934 act 
may be referred to as the “people act.” The Florida act is 
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both a people and paper act. The “pa- 
per act” regulates the offering and sale 
of securities through requirements for 
registration, disclosure, and prospec- 
tus delivery. The “people act” regulates 
the persons and exchanges that sell 
securities that have been registered 
under the “paper act.” 

Generally, to be offered or sold, a 
security must be registered with the 
Florida Department of Banking and 
Finance, Division of Securities,> which 
registration may be made by coordina- 
tion with the Securities and Exchange 
Commission.® Frequently, LP’s are sold 
in reliance upon various exemptions 
from registration provided under the 
Florida act and the 1933 act with the 
primary exemption being the “private 
offering” transaction exemption.’ In a 
private offering, the dollar amount, 
timing, and manner of offering are 
restricted as are the prospective pur- 
chasers of securities and the use of 
broker/dealers.® 

Those involved in the public or pri- 
vate sale of a security in Florida must 
be registered with the division.? A se- 
curities transaction that the seller 
claims is exempt from registration un- 
der the 1933 act may not be exempt 
because of a registration violation un- 
der the 1934 act or the Florida act.!° 
A violation of one section of either act 
may result in a violation of another 
section or the loss of a privilege such 
as that of claiming an exemption from 
registration. 

A review of offering materials may 
lead to the conclusion that the materi- 
als and the persons offering the LPI’s 
comply with applicable law regarding 
registration and disclosure. Alterna- 
tively, it is not unusual for a close 
review of offering materials to reveal 
misrepresentations or misstatements. 
An attorney may identify a number of 
potential causes of action that his cli- 
ent may have against his broker, the 
firm, and the branch office manager of 
the firm—including common law fraud, 
breach of fiduciary duty,'! breach of 
contract, conversion and civil theft, neg- 
ligence and gross negligence, and 
statutory fraud—caused by a broker’s 
recommendation of a purchase of secu- 
rities that is inconsistent with the 
client’s investment objectives and fi- 
nancial needs.!2 This latter tort 
combines elements of a breach of fidu- 
ciary duty claim, negligence, and 
statutory fraud to create the emerging 
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Suitability 
violations tend not 
to be subtle, but 
represent a clear 
departure from 
prudent behavior on 
the part of a seller 
or broker 


tort of suitability under the Florida 
act.13 


Suitability Violations 
as Statutory Fraud 

Brokers and brokerage firms are re- 

quired to abide by the guidelines 
imposed by self-regulatory organiza- 
tions in connection with transactions 
with customers. The suitability guide- 
lines of the National Association of 
Securities Dealers, Inc., provide: 
In recommending to a customer the pur- 
chase, sale or exchange of any security, a 
member shall have reasonable grounds for 
believing that the recommendation is suit- 
able for such customer upon the basis of the 
facts, if any, disclosed by such customer as 
to his other security holdings and as to his 
financial situation and needs. !4 

The NASD’s suitability rule requires 
that any recommendation by a member 
firm or associated person be reasonable 
based upon the information that the 
client discloses to the broker and that 
the broker is required to obtain from 
the customer. The New York Stock 
Exchange Rule 4055 and the NYSE 
fair dealing provision found in Rule 
401,16 together known as the “know 
your customer” rule, impose a similar 
suitability standard. 

The concept underlying the obliga- 
tion of brokers to know their customers 
and to make suitable recommendations 
is that recommended transactions, both 
purchases and sales, should be appro- 
priate to the investor’s situation and 
needs. A broker may be liable if the 
recommendations are unsuitable. 

Suitability violations tend not to be 
subtle, but represent a clear departure 
from prudent behavior on the part of a 
seller or broker. Professor Norman S. 


Poser has defined the necessary in- 


quiry as to whether a recommendation 
is suitable for a specific customer by 
requiring an affirmative response to 
three separate questions: 1) Does the 
customer have the ability to under- 
stand the transaction and the atten- 
dant risks? 2) Does the customer have 
the ability to bear the risks? 3) Is the 
recommendation consistent with the 
customer’s investment objectives?!7 In 
the absence of an affirmative response 
to all three inquiries, an investment 
recommendation may be unsuitable 
and may be actionable as statutory 
fraud.!8 

Although brokerage firms have for 
years argued that the NASD and NYSE 
suitability provisions create only an 
ethical and not a legal obligation,!9 
that argument has failed,2° and the 
knowing recommendation of an unsuit- 
able security is a per se violation of the 
Florida act.?! 

The determination of whether an 
investment recommendation was suit- 
able is clearly a factual one requiring 
an inquiry into a customer’s financial 
situation and investment sophistica- 
tion as disclosed to his broker. Poser’s 
extension of the suitability inquiry into 
the investor’s sophistication is debat- 
able in that the NASD standard does 
not appear to include an investor’s 
financial skills as an element of suit- 
ability. It is doubtful that such skills 
or sophistication can excuse a seller’s 
unsuitable recommendation. Neverthe- 
less, relevant evidence should include 
information concerning the client’s edu- 
cation and investment background in 
addition to facts related to his wealth, 
past and projected income, current, fu- 
ture, and contingent liabilities, age, 
tax status, education, and stated or 
implicit investment objectives. Investi- 
gation should also include the seller’s 
representations, assertions and sales 
material, commission schedules, due 
diligence procedures, and the nature 
of the fiduciary relationship between 
the seller and the client. If a prelimi- 
nary analysis suggests unsuitability, 
the case should be initiated immedi- 
ately because of the complexities of the 
various statutes of limitations applica- 
ble to claims pertaining to unsuitable 
recommendations.?2 


Likely Defenses 
A profusion of instinctive defenses 
will be asserted by any firm defending 


=| 


a claim brought for statutory or com- 
mon law fraud in connection with an 
unsuitable recommendation of an LPI. 
These defenses may include the follow- 
ing: 

1) The delivery of the offering memo- 
randum or prospectus precludes 
recovery, because the investor was pro- 
vided with all relevant facts including 
a discussion of the risks; 

2) The client initiated or is responsi- 
ble for the questioned trade; 

3) The statute of limitations pre- 
cludes recovery; 

4) The investment was suitable at 
the time it was purchased; any losses 
are the result of subsequent and un- 
foreseeable economic events; 

5) The client was sophisticated, knew 
of, and could afford the risks; 

6) The client reviewed the confirma- 
tions and monthly statements and 
failed to make a timely complaint; 

7) Waiver, estoppel, and laches pre- 
clude recovery; and 

8) The client’s account has been prof- 
itable with the exception of the 
questioned transactions. 

Although inquiry into these various 
defenses is beyond the scope of this 
article, attorneys should be aware that 
they are likely to be asserted and can 
be overcome in proper cases, frequently 
with ease in egregious circumstances. 
In addition, as will be discussed briefly 
below, these defenses are technical and 
are frequently given short shrift by 
arbitrators having knowledge of the 
securities industry. Ordinarily, arbi- 
trators will examine the substance and 
equity of the transaction to determine 
the merits of any claim. 


Arbitration of Suitability Claims 

Clients who have signed a predis- 
pute arbitration agreement will almost 
certainly be required to arbitrate 
claims under the Federal Arbitration 
Act.23 Most, if not all, brokerage firms 
require such an agreement as a condi- 
tion of doing business. Although 
numerous arguments may be made in 
an attempt to cause claims to be heard 
by ajudge or jury, overwhelming author- 
ity supports the conclusion that these 
claims must be submitted to arbitra- 
tion before the forum specified in the 
agreement or, in some circumstances, 
before the independent forum of the 
American Arbitration Association pur- 
suant to what has come to be known 
as the “AMEX window.”24 


offer 


limited authority to the contrary,”° ar- 


bitra 


Arbitration Act, award punitive dam- 


ages, 


Although many attorneys have little 
experience with arbitration, it is a real- 
ity of modern trial practice and does 


certain advantages. Despite some 


tors may, pursuant to the Federal and expensive motion practice or di 


26 attorneys’ fees,2” and treble nies litigation. 


damages,”® in addition to compensa- 


tory 


limited than in litigation, is available 
in any arbitration forum.?9 The limited 
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discovery in an arbitration can be ad- 
vantageous both from a time and 
expense standpoint. In many cases, 
essential information will be available 
without discovery, avoiding the lengthy 
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entities that have the tax advantages 
of partnerships while conferring the 
benefits of limited liability on holders 
of LPI’s. A purpose of these tax provi- 
sions was to curtail the formation of 
professional associations, but the ulti- 
mate result was the creation of a hybrid 
entity having both corporate and part- 
nership characteristics, which would 
be classified as a partnership for fed- 
eral income tax purposes. The validity 
of the applicable regulations®® was not 
tested until 1975,3! with the result 
that the modern limited partnership 
was born at about that time. The re- 
ductions in the individual tax rates®? 
and the passive loss limitation rules*? 
resulting from the Tax Reform Act of 
1986%4 severely reduced the tax advan- 
tages associated with LP’s designed as 
tax shelters or tax-advantaged invest- 
ments. LP’s lacking economic viability 
independent of tax considerations have 
become unattractive investments. 

Limited partners generally have no 
liability for partnership debts beyond 
the amounts specified in the partner- 
ship agreement. General partners 
remain liable for partnership debts al- 
though such liability may be substan- 
tially eliminated by incorporating the 
general partner (subject to certain tech- 
nical classification requirements 
contained in the Treasury Regula- 
tions).55 The price paid by limited 
partners for this financial protection 
is a total loss of management participa- 
tion and little or no control over the 
activities of the partnership or its gen- 
eral partners. 

From an investment suitability per- 
spective, the major adverse investment 
characteristics of LP investments in- 
volve capital and income risk, lack of 
liquidity, unascertainable value, lim- 
ited availability of investment informa- 
tion, and the profound complexity of 
the investment itself. 

LPI’s are ordinarily not marketable 
because of economic and tax considera- 
tions, thus creating significant suit- 
ability issues. One of the most effective 
ways of evaluating the performance of 
corporate management is to observe 
the price of a corporation’s stock. This 
scoring mechanism is denied limited 
partners when secondary markets are 
nonexistent.*® Because of the small size 
of most LP issues and the limited sec- 
ondary market trading, professional 
investment analysts have few incen- 
tives for following these issues. 


Concentrating a 
significant 
proportion of an 
investor’s wealth in 
LP’s is an 
unwarranted 
concentration in a 
single risk category - 


Generally, individual investors must 
go it alone or rely on their brokers to 
evaluate LP’s. The usual loss-cutting 
technique, sale of the security, is also 
unavailable. The common practice of 
partnership sponsors selling a rela- 
tively large number of small partner- 
ships reduces the probability of 
efficient secondary markets and sug- 
gests that the general partner sponsor 
is assuring that no secondary market 
evaluation can take place. 

LPI’s are often sold as “blind pools” 
prior to identification of partnership 
assets, and estimation of risk and profit 
are difficult or impossible to quantify. 
Because of front-end charges and com- 
plex cash flow and revenue sharing 
provisions, the income-producing as- 
sets of many limited partnerships may 
have to produce extraordinarily high 
returns in order for the limited part- 
ners merely to break even. An investor 
needs to understand that the purchase 
of an LPI in which only 50 percent of 
capital investment is used to purchase 
income-producing assets results in a 
requirement that the remaining asset 
must produce a return of 25 percent (20 
percent divided by 50 percent) merely 
to break even. The reduction in the 
amounts actually invested results from 
a combination of commissions, general 
partner fees and concessions, organiza- 
tion and other syndication costs, 
reserves, and the share of the limited 
partner’s contribution that is claimed 
by the general partner through reve- 
nue and cash flow provisions. 

As discussed above, LPI’s usually 
may not be sold or transferred without 
the consent of the general partner and 
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are thus considered highly liquid. By 
their nature, LPI’s require dissolution 
and liquidation in order to realize their 
full potential. In general, their illiquid- 
ity and long-term aspects render them 
unsuitable for those investors who have 
liquidity or capital conservation among 
their primary investment objectives. 
Investors are often unaware that lim- 
ited partnership interests are not 
marketable. Most brokerage firms 
carry these investments in accounts 
at their original cost and investors 
mistakenly use them for valuations 
required for personal property taxes 
and personal retirement plans such as 
IRA’s, thereby creating the illusion that 
their LPI’s have a current market value 
and that their capital is intact. 

The risk of an LP may or may not 
be fully disclosed in the offering mate- 
rials. Many LP’s, especially those of the 
early 1980’s, were highly leveraged and 
were speculations on the direction of 
prices of the partnership assets. Indi- 
vidual investors may have read offering 
materials but disregarded the risk as- 
pects of the investment as just so much 
“boiler place,’ based on representations 
made and sales literature provided by 
the selling broker. Salesmen have an 
incentive to sell LP’s because they are 
typically highly compensated, often 
earning five to six times what they 
would have if an equivalent amount 
had been invested in listed securities. 
In addition, many brokerage firms spon- 
sor their own LP’s and act (through 
nominally capitalized affiliates) as gen- 
eral partners. Thus, they profit 
immediately by putting the deal to- 
gether and further stand to profit 
handsomely from fees paid to them 
over the life of the LP. 

Investors who have the ability to 
withstand some investment risk may 
nevertheless be unsuitable candidates 
for investments in LP’s. Suitability is 
related to the totality of the investor’s 
financial situation. The first principle 
of modern portfolio theory is diversifi- 
cation; it is imprudent to put all eggs 
in one basket. Concentrating a signifi- 
cant proportion of an investor’s wealth 
in LP’s, no matter how diversified they 
may be, is an unwarranted concentra- 
tion in a single risk category (LP’s). 
Therefore, a particular LP may not 
itself entail unwarranted risk, but 
when considered in the context of other 
client investments, too high a propor- 
tion of the investor’s wealth may be 


devoted to such investments, and the 
overall evaluation of the portfolio may 
be one of unsuitability. 

Another significant hazard with 
LPI’s is that they are often sold by 
brokers who are confused by the con- 
cept of “yield” and do not explain the 
distinction between return of capital 
and return on capital. This muddled 
distinction has led to considerable 
abuse with regard to so-called income 
funds. Financial reports and promo- 
tional materials frequently refer to the 
“yield” of a particular LP. Returns on 
investment and “yields” imply that dis- 
tributions represent income and that 
principal remains intact. The distribu- 
tions made by LP’s to limited partners 
are rarely related to the income of the 
partnerships and are often analogous 
to annuity payments, containing both 
principal and income. Distributions of 
capital reduce the net assets of the 
partnerships, and the original princi- 
pal is invaded. Investment information 
frequently refers to these capital re- 
turns as “tax advantaged,” suggesting 
that the nontaxable returns of capital 
represent some special tax benefit. In- 
vestors often fail to understand this 
and are surprised when they find that 
they have nothing left (except some 
possible additional tax liability) when 
an LP is dissolved. 

This confusion is aggravated by the 
practice of carrying limited partner- 
ship interests at value-equals-cost on 
brokerage statements (mentioned 
above), implying that such interests 
have retained their original value. Fail- 
ure of a broker to explain this essential 
fact of an LP may give rise to a suit- 
ability (or other) claim on the part of 
the investor if the investor was fraudu- 
lently induced to purchase the LPI on 
the basis of a misunderstanding con- 
cerning the nature of cash flows. Such 
failure should also toll any applicable 
statute of limitation, based on the 
fraudulent concealment and continu- 
ing wrong theories.?? 

Partnership agreements may be very 
complex and individual investors are 
unlikely to be able to analyze and 
understand them. This fact increases 
the probability that an investor will 
purchase a partnership security rely- 
ing almost exclusively on the broker’s 
assertions that it meets an investor’s 
personal suitability standards. The sell- 
ing broker should have assessed the 
individual investor’s understanding of 


the LP. However, if the investment is 
unsuitable, a seller should not be per- 
mitted to escape responsibility merely 
by demonstrating that a prospectus 
was delivered and that investor could 
have discovered its unsuitability. 

One additional investment consid- 
eration is relevant in reviewing LP 
investments. There is often a lack of 
understanding on the part of brokers 
and investors concerning tax aspects 
of limited partnership investments. 
These securities have been sold on the 
basis of tax shelter features that are 
fundamentally misunderstood, often by 
the sellers themselves. Many investors 
and brokers frequently view tax shel- 
ters as a means of creating or 
generating tax benefits or savings. Shel- 
ters are often viewed as a means of 
“purchasing” tax reductions. This view 
is fatally flawed. In general, tax shel- 
ters that produce economic profits do 
not save taxes, although prior to the 
Tax Reform Act of 1986, they might 
have deferred some taxes to later peri- 
ods. If tax savings result from offsetting 
personal income with large deductions 
recognized in the early years of a part- 
nership investment, then these savings 
must be repaid in later years when the 
deductions disappear. Many investors 
spend the tax savings of the early years 
under the mistaken impression that 
they represent permanent tax deduc- 
tions and are shocked in later years 
when they discover their tax bills in- 
creasing and even exceeding the 
investment’s cash flow. In the worst 
cases, investors may be induced to pur- 
chase additional shelters with these 
“tax savings.” By requiring the deferral 
of deductions until related income is 
recognizable, the Tax Reform Act of 
1986 eliminated the incentive for most 
abusive sales of tax-sheltered partner- 
ships. 

Many other characteristics of limited 
partnership investments may impact 
the suitability issue, but the intent of 
this discussion is merely to point to the 
direction of inequity and not to fully 
develop the issues. Limited partner- 
ship interests are clearly different from 
virtually all other investments and re- 
quire careful review before suitability 
can be established. 


Measures of 

Compensatory Damages 
Damages in a suitability claim may 

be measured as the difference between 
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the actual value of an account and 
what it would have been had it been 
properly managed.*® Under this ap- 
proach, the investor is entitled to a 
return of his original capital, less dis- 
tributions, plus the return that would 
have been earned on suitable invest- 
ments. Alternatively, in cases where 
rescission is the appropriate remedy 
under the Florida act,®9 statutory in- 
terest may be computed and added to 
the amount of unrecovered invested 
capital. In addition, an award may 
include attorneys’ fees pursuant to the 
Florida act,*° treble damages pursuant 
to the Florida Civil Remedies Act,*! or 
punitive damages,*? and these mone- 
tary damages may turn out to be far 
greater than they originally appear 
during an initial client interview. Al- 
though the calculation of damages is 
complex and technical, a brief sum- 
mary follows. 

Assume a $100,000 limited partner- 
ship investment. The investment 
generates cash flows of $2,500 per quar- 
ter for one year and at the end of the 
year is worth $50,000. The assumption 
of a market value is one of convenience 
only. If the vaiue of the interest cannot 
be determined, the residual value is 
assumed to be zero and the investment 
is tendered to the seller as an offset to 
the damages. The following table illus- 
trates three major damage calcula- 
tions: out-of-pocket, rescission, and 
Miley or well-managed account.*3 

Out-of-pocket losses are the differ- 
ence between the funds invested in the 


partnership and the amounts received 
from income, sale or residual value, 
and return-of-capital distributions. In 
the present example, out-of-pocket 
losses are: 


Out-of-Pocket 
Damages = Initial Investment 
—- Cash Flows 
—- Ending Value of Partnership 
=$100,000 
-$ 10,000 
-$ 50,000 
=$ 40,000 


In addition, prejudgment interest 
from the time the account is closed 
until the hearing date is charged at the 
statutory annual rate of 12 percent. 
The assumption underlying out-of- 
pocket trading losses is that the funds 
invested in the account earn no return 
during the period. For this reason, 
out-of-pocket losses represent a begin- 
ning point and do not measure the true 
investor losses, which include the fore- 
gone earnings on the invested funds. 
Thus, out-of-pocket damages are not a 
reasonable measure of the economic 
losses incurred. 

Rescission is a statutory remedy and 
does not purport to represent actual 
monetary loss. The method combines 
the invested principal, interest on the 
initial investment beginning at the 
time of the transaction, reduced by sale 
proceeds or other consideration re- 
ceived by the investor. The interest 
element is not diminished by periodic 
cash inflows from distributions, sales, 
or residual values. The security ordi- 


2 3 4 


5 6 7 


Investments 
& Net 
(Distributions) | investment 


12% 
Annual 
interest 


Total 
Rescission 
Damages 


Miley 
Index 
Return 


Miley 
Account 
Value 


$100,000 100,000 


100,000 100,000 


100,000 


1,000 


101,000 01 101,000 


100,000 


1,000 


102,000 02 103,020 


97,500 


1,000 


100,500 99,515 


97,500 


1,000 


101,500 .03 102,500 


97,500 


1,000 


102,500 01 103,525 


95,000 


1,000 


101,000 99,005 


95,000 


1,000 


102,000 01 99,995 


95,000 


1,000 


103,000 97,995 


92,500 


1,000 


101,500 .03 98,360 


92,500 


1,000 


102,500 04 102,294 


_ 


92,500 


1,000 


103,500 02 104,340 


12 (2,500) 90,000 


1,000 


102,000 .03 104,895 
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narily is tendered to the seller if still 
owned by the investor; in this case, the 
residual value is not considered. In the 
present example it would be calculated 
as follows: 


Rescission 


Damages’ = Original Investment 


+ Interest on Original 
Investment 

- Consideration Received 

=$100,000 

+$ 12,000 

-$ 10,000 

=$102,000 


The best measure of damages is the 
so-called well-managed account 
method, also called Miley damages.*4 
The underlying concept is that the best 
estimate of loss is calculated by deter- 
mining what the invested funds would 
have been worth had they been placed 
in an account consisting of suitable 
investments. The method involves ad- 
justing the net funds invested (cash 
and securities deposited into the ac- 
count less cash and securities with- 
drawn) by the total return on an 
appropriate index that includes both 
income and capital gains and losses. 
Total returns may be obtained or calcu- 
lated from various sources including 
Ibbotson & Associates and Standard 
& Poor’s. Experts familiar with these 
matters maintain indexes from a vari- 
ety of sources, which allow for 
calculation of Miley damages for most 
investment objectives. 

In the example, assume that suitable 
investments would have consisted of 
blue-chip stocks. Monthly returns for 
the Dow Jones Industrial Average are 
simulated (column 6) and applied to 
net funds invested to arrive at an esti- 
mate of the value of the account 
(column 7) if invested in these suitable 
securities. In the present example, 
Miley damages are: 

Miley 
Damages = Ending Value of 
Index Returns 
—- Ending Value of 

Actual Account 
=$104,968 
-$ 50,000 
=$ 54,968 


Note that cash flows are subtracted 
from net funds invested as they occur. 
In general, the Miley measure is the 
best estimate of the true economic loss 
resulting from the unsuitable invest- 
ments, because it adjusts for cash flows 
as they actually occur, and because the 
return measure is related to the inves- 


— 

— 

| 

| 
= 

— 


tor’s appropriate investment objectives. 


Conclusion 

Clients owning LPI’s frequently have 
claims under the Florida act against 
brokers or brokerage firms that recom- 
mended purchase of unsuitable LP 
securities. These investments were 
widely misrepresented in recent years 
and were sold in units as small as $1. 
Given the highly technical and un- 
usual aspects of these investments, 
many clients—and even attorneys— 
remain unaware of their rights and the 
related suitability issues. Attorneys 
have a duty to investigate a client’s 
options under the Florida act.9 


1 Fa. Star. §517.011, et seq. 
215 U.S.C. §§77a-77aa. 
315 U.S.C. §§78a-78}j. 

4 Star. §517.241(3). 

5 Fia. Stat. §517.07. 


Fra. Stat. §517.082. 

7 Star. §517.061(11). 

8 Id. 

9 Stat. §517.12. 

10 Star. §517(11)(a)(4). 

11F.g., Gochnauer v. A.G. Edwards & 
Sons, Inc., 810 F.2d 1042 (11th Cir. 1987). 

12 See generally Norman S. Poser, Civil 
Liability for Unsuitable Recommendations, 
19 THe Review or Securities & ComMopiTIESs 
Recu.ation 67-72 (1986). 

13 See Newsom v. Dean Witter Reynolds, 
Inc., 558 So.2d 1076, 1077 (Fla. 1st D.C.A. 
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§517.301(1), Florida Statutes is not merely 
technical. Just like churning, it is statutory 
fraud.” 

14NASD Manuat (CCH) §2152, art. III 
(Rules of Fair Practice), §2. 

15 Rule 405 states “Every member organi- 
zation is required ... to... [ulse due 
diligence to learn the essential facts relative 
to every customer, every order, every cash 
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NYSE Guide (CCH) 12405. 

16 Rule 401 provides: “Every member, al- 
lied member and member organization shall 
at all times adhere to the principles of good 
business practice in the context of his or its 
business affairs.” Id. at 12401. 

17 See Posner, supra n. 12, at 6. 

18 See Newsom, 558 So.2d 1076, 1077, n. 


13, at 5. 

19 F.g., Mauriber v. Shearson American 
Express, Inc., 546 F.Supp. 391 (S.D.NLY. 
1982). 

20 Moreover, Florida courts have squarely 
held that evidence of violation of a broker- 
age firm’s own internal regulations is 
admissible as evidence of negligence. Dean 
Witter Reynolds v. Hammock, 489 So.2d 
761 (Fla. 1st D.C.A. 1986). 

21 Newsom, 558 So.2d at 1077. 

22“The limitations periods for [a de- 
frauded securities plaintiffs] claims are: 
securities law violations, two years from 
discovery, but not more than five years from 
violation [which may be the last date that 
a transaction occurred in a brokerage firm 
account] §95.11(4)(e), Fla. Stat. (1987); 
fraud, four years from discovery, but not 
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§§95.031, 95.11(3)(j), Fla. Stat. (1987); 
breach of fiduciary duty, four years 
§95.11(3), Fla. Stat. (1987); negligence, four 
years §95.11(3)(a), Fla. Stat. (1987); and 
civil theft, five years §812.035(10), Fla. Stat. 
(1987).” Puchner v. Bache, Halsey, Stuart, 
Inc., 553 So.2d 216, 217, n. 2 (Fla. 3d D.C.A. 
1989). See also Senfield v. Bank of Nova 
Scotia Trust Co., 450 So.2d 1157 (Fla. 3d 
D.C.A. 1984) (quoting the Florida Supreme 
Court, “regardless of the underlying nature 
of a cause of action, the accrual of the same 
must coincide with the aggrieved party’s 
discovery or duty to discover the act consti- 
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Newport Largo, Inc. v. Monroe County, 706 
F.Supp. 1507 (S.D. Fla. 1988) (The “con- 
tinuing wrong” theory applies “where a 
continuous chain of events or course of 
conduct is involved, in which case the cause 
of action accrues at the time of the final act 
in that series of events or course of con- 
duct.”); Day v. Rosenthal, 217 Cal. Rptr. 89 
(Cal. App. 2d 1985) (“A continuing relation- 
ship implies a continuing duty to remedy 
the error and thus extends the period of 
limitation. . . 2”); accord Klein v. Vining, 
310 So.2d 366 (Fla. Ist D.C.A. 1975); DeRose 
v. Carswell, 242 Cal. Rptr. 3368 (Cal App. 
6d 1987) (“When a civil conspiracy is prop- 
erly alleged and proved, the statute of 
limitations does not begin to run on any 
part of a plaintiffs claims until the ‘last 
overt act’ pursuant to the conspiracy has 
been completed. . . . When, as here, the 
underlying fraud is a continuing wrong, a 
convincing rationale exists for delaying the 
running of the statute of limitations.”); Cen- 
tral General Hospital v. Bramex, Ltd., 570 
N.Y.S. 2d 670 (2d Dept. 1991) (Limitations 
period applicable to insured’s breach of fidu- 
ciary duty and breach of contract claims 
against insurance brokers was to be meas- 
ured from last date upon which continuing 
duty was breached, i.e., final day on which 
policy was in effect rather than from date 
of issuance of each policy.). 

23 Rodriguez de Quijas v. Shearson/ 
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American Express, Inc., 109 S.Ct. 1917 
(1989); Shearson/American Express, Inc. v. 
McMahon, 482 U.S. 220 (1987); and Dean 
Witter Reynolds, Inc. v. Byrd, 470 U.S. 213 
(1985). 

24 THe CONSTITUTION OF THE AMERICAN STOCK 
ExcuancE, art. VIII, §2(c); Bear Stearns & 
Co., Inc. v. Bennett, Fed. Sec. L. Rep. (CCH) 
995,857 (4/10/91), vacated as to venue, 938 
F.2d 31 (2d Cir. 1991); Boudreau v. L.F. 
Rothchild & Co., Inc., WL 81861 (M.D. Fla. 
1990); Joseph v. Prudential Bache Securi- 
ties, So.2d_, 16 F.L.W. C82 (Fla. 
9th Cir. 5/1/91); but see Luckie v. Smith 
Barney Harris Upham & Co., Inc., 766 
F.Supp. 1116 (M.D. Fla. 1991) (Court holds, 
in reliance on cases several years old which 
apparently had not been updated by parties, 
that the AMEX window is not available 
under the facts of the case.). 

25 Fahnestock & Co., Inc. v. Waltman, 935 
F.2d 512 (2d Cir. 1991); Garrity v. Lyle 
Stuart, Inc., 40 N.Y. 2d 354 (1976). 

26 Bonar v. Dean Witter Reynolds, Inc., 
835 F.2d 1378 (11th Cir. 1988); arbitrators 
under the Florida Arbitration Act may be 
precluded from awarding punitive damages 
under some circumstances; see Insurance 
Company of North America v. Acousti Engi- 
neering Company of Florida, 579 So.2d 77 
(Fla. 1991) (although arbitrators may not 
award attorneys’ fees in some cases, courts 
may do so on petition after the arbitration), 
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but the Federal Arbitration Act may 
preempt state law in this regard. Manning, 
_ So.2d __, 16 F.L.W. 1167 (4th Cir. 
1991); Merrill Lynch Pierce Fenner & 
Smith, Inc., and Brian Sheen v. Helen 
Melamed, 425 So.2d 127 (Fla. 4th D.C.A. 
1983); see also Bonar. 

27 Id.; arbitrators under the Florida Arbi- 
tration Act are precluded from awarding 
attorneys’ fees under most circumstances; 
see ICNA v. Acousti, (Fla. 1991), Raymond 
James & Associates, Inc. v. Wieneke, 556 
So.2d 800 (Fla. 2d D.C.A. 1990); but the 
FAA again preempts Florida law, note 31, 
and, in any event, courts may award attor- 
neys’ fees subsequent to an award being 
entered by arbitrators. See, Wieneke and 
ICNA. 

28 Robbins v. PaineWebber Incorporated, 
Fed. Sec. L. Rep. 195,885 (N.O. Ala. 1991) 
(arbitration award vacated because panel 
improperly refused to find a RICO violation 
and to treble damages). 

29 E.g., NASD Code of Arbitration Proce- 
dure §32; NYSE Rule 619(b)(1); and AAA 
Securities Arbitration Rules 10 and 31. 

30 Treas. Reg. §301.7701-2. 

31 Zuckman v. U.S., 524 F.2d 729 (Ct. Cl. 
1975), and Larson v. CIR, 65 TC 159. 

327 -R.C. §1. 

33 R.C. §469. 

34 PL. 99-514. 

35 Treas. Reg. §301.7701-2(d)(2). 

36 The Revenue Act of 1987, P.L. 100-203, 
amended the Internal Revenue Code, add- 
ing §7704 and amending §469, to classify 
most publicly traded partnerships formed 
after December 16, 1987, as corporations for 
federal income tax purposes. Existing pub- 
licly traded partnerships were grandfath- 
ered through December 31, 1996. The most 
likely effect of this legislation is a contrac- 
tion or reduction of secondary markets for 
partnership interests. 

37 See supra note 22. 

38 E.g., Miley v. Oppenheimer, 637 F.2d 
318 (5th Cir. 1981). 

39 Stat. §517.211. 

40 Stat. §517.211(6). 

41 Puchner v. Drexel Burnham Lambert, 
Inc., 498 So.2d 550 (Fla. 3d D.C.A. 1986). 

42 See, e.g., Bonar v. Dean Witter Rey- 
nolds, Inc., 835 F.2d 1378 (11th Cir. 1988). 

43 The term “out-of-pocket” is occasionally 
used to encompass the well-managed- 
account concept. In this usage, the investor 
is “out-of-pocket” for the difference between 
the fair market value of what would have 
been received had there been no fraudulent 
conduct and what was actually received. 
See, e.g., Affiliated Ute Citizens v. U.S., 92 
S.Ct. 1456, 1473, and Randall v. 
Loftsgaarden, 106 S.Ct. 3143 (1986), 3152 
and concurring opinion 3155. In this article, 
the term is narrowly used to distinguish the 
method, frequently employed by respon- 
dents, that reflects only realized losses 
reduced by income received. As the term is 
used in this article, out-of-pocket damages 
do not compensate for lost profits. 

44 Based upon Miley v. Oppenheimer, 637 
F.2d 318 at note 35. See also Stewart BROWN 
AND WILLIAM JorpaN, Calculating Damages 
in Churning and Suitability Cases, Securt- 
TIES ARBITRATION 1991, 877-894 (1991). 
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LOCAL GOVERNMENT LAW 


Conflicts of Interest for 
Public Officers and Employees— 
The Common Law in Florida 


s early as 1905, the Flor- 
ida Supreme Court in 
Lainhart v. Burr, 49 Fla. 
315, 38 So. 711, 714 
(1905), discussed a rule, founded in 
justice, that would not permit a county 
commissioner to buy supplies for the 
county from himself and stated: 


To permit him to buy from himself puts 
him in the attitude of being a judge in his 
own cause, and of attempting to serve two 
masters whose interests are diametrically 
opposed. The law does not denounce such 
conduct on the theory that fraud or wrong 
inevitably results, but because it may and 
probably will result; hence proof that no 
wrong was intended or committed and that 
no fraud resulted in a particular case does 
not render the contract valid. The law 
frowns upon and denounces such conduct 
in every case... . 


In Lainhart, all transactions 
whereby commissioners, or those act- 
ing under their authority, procured 
supplies from firms in which any of the 
commissioners or their purchasing 
agents were partners, were declared 
illegal, as being opposed to public pol- 
icy even though no statute denounces 
them. 

The commissioners in Lainhart were 
ordered to pay back to the county all 
profits or excess over the actual cost of 
the supplies to the commissioners, as 
long as the costs did not exceed the 
reasonable market value of the sup- 
plies purchased which were necessary 
and beneficial to the county, in which 
no actual fraud was perpetrated, and 
which the commissioners would have 
had authority to purchase from other 
persons for use by the county. If the 
transaction was fraudulent, if the sup- 
plies furnished were not necessary and 
beneficial to the agency, or if the com- 
mission lacked authority to purchase 
the supplies from other persons, all 
money involved in the transaction 
should be returned to the agency.! 


Public policy affects 
every citizen, and 
the number to be 
benefitted by the 
transaction is not 

the test in 
determining 
public policy 


by Donna L. Mclntosh 


In City of Leesburg v. Ware, 113 Fla. 
760, 153 So. 87 (1934), the Florida 
Supreme Court declared a bond pur- 
chase transaction void as against 
public policy where a city bond trustee 
was also president of the bank from 
which the bonds were purchased. How 
could one person serve the interests of 
both the city and the bank? The court 
answered as follows: 

It is difficult for any man to serve two 
masters. Matthew said: “No man can serve 
two masters; for either he will hate the one 
and love the other; or else he will hold to 
one and despise the other.” That is the 
fundamental doctrine which the experience 
of many generations of men has woven into 
the fabric of their municipal law. It perme- 
ates the judiciary like a vein or vitalizing 
force. No man can be judge in his own cause, 
is a mere variation of the principle.” 


The court noted that while this fun- 


damental doctrine “may be scoffed at 
by self-conceited people swept off their 


feet by a little brief authority, or secure 
in the self-sufficient opinion of their 
own rectitude,” to countenance this con- 
flict of interest as meeting the approval 
of the law “would be to open the way 
to a saturnalia of fiscal debaucheries 
and invite the venal corruptionist into 
the home of decent business.”? 

The court explained that public pol- 
icy, more often than not, “abides only 
in the customs and conventions of the 
people in their clear consciousness and 
conviction of what is naturally and 
inherently just and right between man 
and man.” This public policy is de- 
scribed by the court as “the corner- 
stone—the foundation—of all constitu- 
tions, statutes, and judicial decisions; 
and its latitude and longitude, its 
height and its depth, greater than any 
or all of them.”4 

Finally, the court stated that “when 
a contract contravenes an established 
interest in society it is void as against 
public policy, and for one person to 
undertake to be the agent for two per- 
sons trading at arm’s length with one 
another contravenes an established in- 
terest of society.5 Regardless of 
whether the bank realized a profit or 
suffered a loss, the bond purchase trans- 
action in City of Leesburg was declared 
to be void as against public policy and 
per se a legal fraud.® 

In Stubbs v. Florida State Finance 
Company, 118 Fla. 450, 159 So. 527 
(1935), the Florida Supreme Court held 
that a former owner of certain land 
was not entitled to cancellation of a tax 
deed conveying that land, even though 
the land was purchased by a county 
commissioner who, in his official capac- 
ity, had voted on a formal resolution 
recommending that the state comptrol- 
ler accept his bid to purchase the tax 
certificate on the land. The complaint 
did not allege actual fraud on the part 
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of the commissioner, but did allege 
that his action amounted to legal 
fraud.’ 

Because the county commission had 
no authority under the statutes to ac- 
cept such bids, the mere fact that the 
commissioners adopted a formal reso- 
lution on the bids did not violate the 
common law. The common law princi- 
ple and its justification were stated by 
the court in Stubbs as follows: 

It is not necessary for us to deny in any 
particular the contention of appellee that a 
public official cannot legally participate in 
his official capacity in the decision of a 
question in which he is personally and 
adversely interested, or as to which he is 
acting as the agent for another, whose inter- 
est is opposed to that of governmental unit 
which the official represents, thus causing 
him to occupy a position where his duty as 
a public official is in conflict with his per- 
sonal interest. This principle has many 
times been recognized by this Court and is 
not only founded upon a wholesome public 
policy, but is undergirded by the familiar 
scriptural quotation attributed to One “who 
spoke as never man spake,” to the effect 
that “no man can serve two masters.”® 

In City of Coral Gables v. Coral 
Gables, Inc., 119 Fla. 30, 160 So. 476 
(1935), the incorporators of Coral Ga- 
bles, Inc., a private land development 
company, also served as the commis- 
sioners of the City of Coral Gables. As 
city commissioners, they voted on reso- 
lutions which relieved the financially 
exhausted Coral Gables, Inc., of its 
responsibility to pave streets and side- 
walks within a subdivision and placed 
that burden on the city.? Interestingly, 
even though the Florida Supreme 
Court acknowledged that the “interests 
of the corporation and the city were 
by nature inharmonious” and that 
“through the manipulation of inter- 
locking officials the city was employed 
to further the interest of the corpora- 
tion,” the court held the special 
assessments levied by the city as inva- 
lid for failure to comply with its charter 
and the constitutional mandate against 
a loan or pledge of city credit to a 
private corporation. 

Petitioners in City of Miami v. Ben- 
son, 63 So.2d 916 (1953), sought to 
enjoin the sale of $27 million worth of 
municipal bonds by the city commis- 
sion to the city’s bond agent on the 
basis that the sale was against public 
policy. The question was not “whether 
the contracts in question were entered 
into in bad faith, or corruptly, or for 
the purpose of perpetrating a fraud 
upon the taxpayers, but rather—are 
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The court once 
again stated that a 
specific statute does 

not have to be 

violated for the 

contracts to be 
against the public 
policy of the state 


the contracts against public policy and, 
therefore, void?”!! 

In defense of the contracts, the city 
argued that granting the injunction 
would result in greater injury to the 
city than to the taxpayers. The court 
classified the city’s defense as a “dan- 
gerous doctrine” which if established 
“would open wide the door for the offi- 
cers of every municipality, county, po- 
litical subdivision or state board or 
commission to ignore the public policy 
and the law because they were free of 
fraud, bad faith or corruption and the 
end sought to be attained would serve a 
useful purpose.”!2 Public policy af- 
fects every citizen and taxpayer and 
the number to be benefitted by the 
transaction is not the test in determin- 
ing public policy.!3 “Because it may be 
expedient or serve a good purpose in 
one case,” the court concluded, “does 
not justify a plain violation of the law 
or the public policy of this state.”!4 

In City of Miami, the court once 
again stated that a specific statute 
does not have to be violated by the 
city’s contracts for the contracts to be 
against the public policy of the state.'5 
Because the motive of the city’s bond 
agent would naturally be to sell the 
bonds to himself at the lowest practical 
price and at the highest interest rate, 
the contracts were held to be contrary 
to public policy and, therefore, void.!® 

Most recently, in Lovejoy v. Grubbs, 
432 So.2d 678 (Fla. 5th DCA 1983), 
five taxpayers filed an amended com- 
plaint which was based, in part, on 
violation of the common law and alle- 
gations that an engineer, the majority 
owner of an engineering firm, and the 


engineering firm were violating a pub- 
lic trust by performing private engi- 
neering work for profit which was sub- 
ject to the engineer’s review in his 
official capacity as city and county en- 
gineer. The taxpayers also alleged that 
the commissioners participated in the 
wrongful conflict of interest by continu- 
ing to authorize the activities of the 
engineer.!7 

The defendants filed a motion to 
dismiss the common law count and 
contended, inter alia, “that there is no 
common law right of action for the 
relief sought, absent a showing of ille- 
gal acts by a named defendant result- 
ing in an unauthorized disbursement 
of tax funds, the receipt of any such 
funds by a defendant, or any loss to the 
public treasury.”!® The lower court dis- 
missed the common law count. The 
Fifth District Court of Appeal reversed 
the dismissal and held that the com- 
mon law count alleged sufficient facts 
of a conflict of interest to allow the 
complaint to proceed. 

The fact that the common law count 
did not allege violation of any specific 
statute did not cause the count to fail. 
Neither did fraud nor misconduct have 
to be alleged or proven to sustain the 
common law count against the engi- 
neer, his firm, or the commissioners in 
their official capacity. Damages would 
be limited to profits as in Lainhart.'9 


Conclusion 

The common law principle that one 
cannot serve two masters is still viable 
in Florida. This common law principle 
has been interpreted to prohibit all 
individuals holding positions of public 
trust from being interested in transac- 
tions in which their public agency is 
interested. Transactions which violate 
this common law principle may be de- 
clared void as against public policy. 


1 Lainhart v. Burr, 49 Fla. 315, 38 So. 
711, 716 (1905). See also Robert G. Lassiter 
& Co. v. Taylor, 99 Fla. 819, 128 So. 14, 18 
(1930); Town of Boca Raton v. Raulerson, 
108 Fla. 376, 146 So. 576, 577 (1933); R.L. 
Bernardo & Sons, Inc. v. Duncan, 134 So.2d 
297, 306 (Fla. Ist D.C.A. 1961); Robinson’s, 
Inc. v. Short, 146 So.2d 108, 116 (Fla. 1st 
D.C.A. 1962). 

2 City of Leesburg v. Ware, 153 So. 87, 
at 89 (1934). 

3 Id. See also Cromer v. Layton, 64 
So.2d 556 (Fla. 1953). 

4 City of Leesburg, 153 So. at 89, 90, 
quoting Justice Wanamaker in Chicago & 
St. Louis Railway Co. v. Kinney, 95 Ohio 


St. 64, 115 N.E. 505, 506, L.R.A. 1917D, 
641 Ann. Cas. 1918B, 286. 

5 City of Leesburg, 153 So. at 90. 

Td. 


7“The fraud referred to was not actual 
intentional fraud, but fraud in the contem- 
plation of the law, or ‘legal’ fraud.” Shaurer 
v. City of Miami Beach, 112 So.2d 838, 843 
(1959). See also 73 AGO 215. 

8Stubbs v. Florida State Finance Co., 
159 So. 527, at 528 (1935). 

9In City of Coral Gables v. Coral Gables, 
Inc., 160 So. 476, at 479 (1935), the court 
citing Marsh v. Whitmore, 21 Wall. 178, 22 
L. Ed. 482; San Diego v. San Diego & Los 
Angeles R. Co., 44 Cal. 106; Lainhart v. 
Burr, 49 Fla. 315, 38 So. 711; Drake v. 
Elizabeth, 69 N.J. Law 190, 54 A. 248; and 
Stubbs v. Florida State Finance Co., 159 
So. 527, states the rule of common law as 
follows: 

“No principle of law is better settled than 
that the same person cannot act for himself 
and at the same time with respect to the 
same matter as the agent of another whose 
interests are conflicting. The two positions 
impose different obligations, and their un- 
ion would at once raise a conflict between 
interest and duty and, constituted as hu- 
manity is, in the majority of cases duty 
would be overborne in the struggle.” 

See also Fruchtl v. Foley, 84 So.2d 906 
(1956). 

10 In City of Coral Gables v. Weksler, 164 
So.2d 260, 263 (Fla. 3d D.C.A. 1964), affd 
mem., 170 So.2d 844 (Fla. 1964), the Florida 
Supreme Court referred to the factual cir- 
cumstances in City of Coral Gables v. Coral 
Gables, Inc., as “truly, a classic example of 
a conflict of interest.” 
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11 City of Miami v. Benson, 63 So.2d 916, 
at 919 (1953). Further the court noted that 
the statutory authority for a “private sale” 
did not “expressly or impliedly, directly or 
indirectly, abrogate, change, modify, repeal 
or amend the law or public policy of this 
state, which is based upon the Biblical 
injunction: ‘No man can serve two mas- 
ters’” Id. at 922. 

12 Td. at 921. 


13 Jd. 

14 Td. 

15 Td. See also 73 AGO 101; 74 AGO 159. 

16 City of Miami, 63 So.2d at 920, 923. See 
Leedy, Wheeler & Alleman v. Okaloosa 
County, 77 So.2d 788 (1955). 

17 Lovejoy v. Grubbs, 432 So.2d 678, at 
679 (Fla. 5th D.C.A. 1983). 

18 Td. at 680. 

19 Td. at 681. 
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Bust boom? 


You don’t need a phalanx of bean counters to tell you 
that money today is tighter than the band on a straw boater. 

Even with the prime rate at its lowest in many years, 
lenders remain cautious. In some areas, construction lending 
is a fading memory. Real estate development, compared to its 
vaudevillian past, is now glacial. Florida housing starts aren't. 
Business in general lingers in its recessionary limbo. The State 
of Florida faces a $600 million deficit, and the increasing state 
government involvement in growth-management issues, now in 
various stages of implementation across the state, has yet to be 
fully interpreted and remains a source of bewilderment for many. 

We've all had our share of setbacks—the lending industry, 
building and development, the construction industry, the public 
sector; and, as we all know, the title insurance industry certainly 
is no exception to this trend. 

But there's a broader theme here. As everyone learned in 
Econ. 101, our business environment is cyclical. It’s the nature of 
the beast. Who doesn’t remember the downturns of ’74-’75 and 
*81-’82? That doesn’t mean you have to be held hostage by the 
ups and downs of the economy. It does mean, however, that to 
weather the lows, you must accept their inevitability, and strive 
to anticipate them. 

The Fund has committed to an ongoing program of iden- 
tifying and analyzing the dynamics that shape our business 
cycles. We would encourage others to do the same. The idea is 
to anticipate the down periods, not only to avoid being caught 
unaware, but to face down cycles in a posture that minimizes 
loss, and, in fact, makes the most out of a bad situation. This 
strategy also will put you in a better position to make the most 
of the good times that follow. 

And you'll have more beans left to count. 
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TAX LAW NOTES 


Structuring, Money Laundering 


and “8300” Improprieties—The New 


t is no secret that special agents 
are investigating fewer suspected 

criminal tax violations than has 

historically been the case. The 
reason for this reduction is that special 
agents are being assigned to investiga- 
tions concerning structuring, money 
laundering, and various improprieties 
concerning the filing or completion of 
Form 8300.! 


Structuring 

Sections 5324 and 5322 of Title 31 
of the U.S. Code describe the offense 
of structuring transactions to evade 
reporting requirements and the pun- 
ishment for doing the same. 

Structuring is a specific intent crime 
which requires that the person alleg- 
edly involved must have “willfully” 
intended to do one of the following acts 
for the purpose of evading the report- 
ing requirement set forth in subsection 
5313(a) of Title 31 (this refers to Form 
4789, entitled “Currency Transaction 
Report” (CTR), which must be filed by 
financial institutions under the cir- 
cumstances set forth in the applicable 
regulations): 

1) Cause or attempt to cause a do- 
mestic financial institution to fail to 
file a CTR; 

2) Cause or attempt to cause a do- 
mestic financial institution to file a 
CTR that contains a material omission 
or misstatement of fact; or 

3) Structure or assist in structuring 
any transaction with one or more do- 
mestic financial institutions, or at- 
tempt to do either activity. 

The crimes described in §5324 are 
relatively straightforward and simple. 
If you intentionally cause a domestic 
financial institution to fail to file a 
CTR, intentionally mislead a domestic 
financial institution so that the CTR 
contains a material omission or mis- 
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“Tax” Crimes of the Decade?! 


It is clear, based on 
the current activity 
of IRS special 
agents, that at least 
the IRS views these 
crimes as the “tax” 
crimes of the decade 


by Robert E. Panoff 


statement of fact, or arrange or help 
to arrange deposits in such a fashion 
as to keep the deposits below the 
amount which triggers the requirement 
that the bank file a CTR, you have 
committed a crime. 

The punishment for structuring can 
be severe.? Subsection 5322(a) specifi- 
cally provides that you can be fined 
up to $250,000, or imprisoned up to 
five years, or both. However, subsec- 
tion 5322(b) provides that if §5324 is 
violated while you are violating an- 
other law of the United States or the 
structuring is part of a pattern of ille- 
gal activity involving more than 
$100,000 in a 12-month period, a fine 
not to exceed $500,000 shall apply. 
Also, under these circumstances, in- 
stead of five years, the maximum 
imprisonment is raised to 10 years. 

The cases U.S. v. Belcher, So.2d 
___, 5 FLW Fed. C55A (11thCir. 1991), 


and U.S. v. Scanio, 900 F.2d 485 (2d 
Cir. 1990), illustrate, in the case of 
Belcher, an alleged structuring viola- 
tion under subsection 5324(2); and, in 
the case of Scanio, a structuring viola- 
tion under subsection 5324(3). 

In Belcher, an attorney was allegedly 
using his professional association’s 
trust account to launder money for a 
client. However, rather than indicting 
him for money laundering, the govern- 
ment indicted him for structuring. The 
district court below dismissed the case. 
The government appealed. 

The facts alleged were as follows: 
Belcher formed two Florida corpora- 
tions. He made his client the sole 
shareholder and director of each of the 
corporations. Subsequently, on four dif- 
ferent occasions, Belcher deposited his 
client’s money into his law firm’s trust 
account. After each of these deposits, 
Belcher issued checks on the trust ac- 
count in amounts equaling the amount 
he had been given by his client. The 
checks were payable to the two corpo- 
rations. The client then deposited the 
checks in the corporations’ bank ac- 
counts. 

The four deposits were each in excess 
of $10,000. The bank filed CTR’s. How- 
ever, the CTR’s identified Belcher as 
the individual who conducted the trans- 
action and the James J. Belcher, P.A. 
Trust Account as the “individual or 
corporation for whom the transaction 
was completed.” Belcher did not reveal 
to the bank that he made the deposits 
for his client. The 11th Circuit Court 
of Appeals held that this conduct con- 
stituted behavior which was willfully 
calculated to cause the bank to prepare 
and file a CTR which contained a mate- 
rial omission or misstatement of fact 
and thus a violation of subsection 
5324(2). 

In Scanio, an individual entered the 


branch of a bank. He asked the teller 
how much he owed on his line of credit. 
The teller informed him that the bal- 
ance due was $13,101.17. Scanio then 
wrote this amount on a deposit slip and 
handed the teller the deposit slip and 
$13,101.17 in cash. 

While the teller counted the money, 
she reminded Mr. Scanio that the bank 
would be required to file a CTR. When 
the teller requested identification, Mr. 
Scanio asked whether this was for the 
form that has to be filed when over 
$10,000 was deposited. After the teller 
informed Mr. Scanio that it was for 
this purpose, Mr. Scanio proposed to 
reduce the amount of the payment to 
$10,000. The teller commented that 
she thought that even if he reduced it 
to $10,000, the filing of the form would 
still be necessary. Mr. Scanio then 
decided to pay in only $9,500. 

Mr. Scanio was convicted under sub- 
section 5324(3) for structuring a 
transaction for the purpose of evading 
the filing of a CTR. 

Interestingly, the attorney for Mr. 
Scanio argued that the offense required 
Mr. Scanio to know specifically that 
structuring was unlawful. The court 
considered this argument and rejected 
it.3 


Money Laundering 

Sections 19564 and 1957 of Title 18 
of the U.S. Code describe the respective 
specific intent crimes “laundering of 
monetary instruments” and “engaging 
in monetary transactions in property 
derived from specified unlawful activ- 
ity.” Section 1956 has frequently been 
used by prosecutors. It does not appear 
that there are any reported cases with 
respect to §1957.5 

Subsection 1956(a)(1) (the heart of 
§1956), in essence, describes an offense 
when a person knows that the property 
he or she is dealing with constitutes 
the proceeds of a crime, and the person 
conducts or attempts to conduct a fi- 
nancial transaction which, in fact, 
involves the proceeds of a crime with 
the intent to: Promote the carrying on 
of an unlawful activity; engage in con- 
duct constituting various tax felonies; 
design a transaction which, in whole 
or in part, is meant to conceal or dis- 
guise the nature, the location, the 
source, the ownership, or the control 
of the proceeds of a crime; or, avoid a 
transaction reporting requirement un- 
der state or federal law.® 


The punishment for a violation of 
subsection 1956(a)(1) is a fine in an 
amount up to $500,000 or twice the 
value of the property involved in the 
transaction, whichever is greater, or 
imprisonment for not more than 20 
years, or both. 

Subsections 1956(a)(2) and 1956(a) 
(3) describe other acts which constitute 
money laundering under §1956. The 
punishment for a violation of subsec- 
tion 1956(a)(2) is the same as the 
punishment for a violation of subsec- 
tion 1956(a)(1). The punishment for a 
violation of subsection 1956(a)(3) is a 
fine, or imprisonment for not more 
than 20 years, or both. 

An example of money laundering is 
found in U.S. v. Blackman, 897 F.2d 
309 (8th Cir. 1990). In Blackman, the 
local police department and the FBI 
received several tips concerning the 
drug activity of Mr. Blackman. The 
authorities were informed that Mr. 
Blackman would be arriving within the 
next few days on a train with large 
amounts of cocaine. The informant also 
described Mr. Blackman and indicated 
that he owned a black, dual rear wheel 
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truck. Mr. Blackman was arrested. The 
authorities found a totai of 9 kilograms 
of cocaine. 

In addition to the charge of posses- 
sion with intent to distribute cocaine, 
Mr. Blackman was charged with five 
counts of money laundering in viola- 
tion of §1956. Four of the counts 
involved Mr. Blackman using aliases, 
on four separate occasions, to wire 
money, via Western Union, to another 
party. The four wires, sent over a four- 
month period, totalled $11,000. The 
fifth money laundering count involved 
the arrangement between Mr. Black- 
man and an automobile dealership to 
transfer title in Mr. Blackman’s truck 
from one of his aliases to another of his 
aliases. The automobile dealer received 
$4,000 in exchange for the transfer 
papers. 

Mr. Blackman was convicted of the 
five counts of money laundering. On 
appeal, Mr. Blackman’s attorney ar- 
gued that the government failed to 
produce evidence from which a juror 
could find, beyond a reasonable doubt, 
that the financial transactions under- 
lying the charges involved proceeds 
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from drug trafficking. The court re- 
jected Mr. Blackman’s argument and 
stated that the statute does not require 
that the government trace the proceeds 
to a particular crime. However, the 
court did say that the government can- 
not rely exclusively on proof that a 
defendant charged with using proceeds 
from an unlawful activity has no legiti- 
mate source of income. The court added 
that evidence of a defendant’s use of a 
wire service to transfer the cash, rather 
than a bank, combined with the evi- 
dence of a defendant’s drug trafficking, 
is sufficient to sustain a conviction for 
money laundering. 

Thus, as can be seen above, the 
crimes of structuring and money laun- 
dering, in many ways, resemble tax 
crimes. They involve finances, transac- 
tions, and are described by somewhat 
complicated and technical statutes. 
This is undoubtedly why special agents 
of the IRS, among others, have been 
assigned to investigate these crimes. 
Special agents are already trained for, 
and sophisticated in, the investigation 
of financial crimes under the various 
sections of the Internal Revenue Code 
concerning tax crimes.’ This is also 
why special agents have been assigned 
investigations concerning Form 8300. 


“8300” Improprieties 

In addition to the crimes of structur- 
ing and money laundering, there are 
various federal crimes which are appli- 
cable to improprieties concerning Form 
8300. Form 8300, entitled “Report of 
Cash Payments Over $10,000 Received 
in a Trade or Business,” has been the 
subject of a considerable amount of 
controversy. The guidance available to 
taxpayers with respect to this form is 
somewhat skeletal. The guidance in- 
cludes: Permanent regulations, pro- 
posed regulations,® Publication 1544, 
and the instructions to Form 8300. A 
review of all of these materials leaves 
one with the feeling that there needs 
to be a lot more guidance issued by the 
IRS. 

For instance, according to the IRS, 
Form 8300 must be filed by any person 
in a trade or business who receives 
more than $10,000 in cash in a single 
transaction or in “related transactions.” 
However, the definition of “related 
transactions” is anything but clear. 
The existing regulations give the ex- 
ample of an attorney who receives 
successive payments, within a 12- 
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month period, with respect to an hourly 
fee on the same matter with respect to 
the same client, and concludes that the 
payments are related. There is no ex- 
ample concerning the payment of flat 
fees with respect to different matters 
for the same client on different dates. 
For instance, if you represented an 
individual and the individual brings 
you $5,000 on day one as a flat fee for 
a DUI defense; and, a week later brings 
you $9,000 to defend a drug possession 
charge unrelated to the DUI, are the 
transactions “related” within the mean- 
ing of §6050I1? It appears that there is 
a viable position that the transactions 
are not related; and that, therefore, 
Form 8300 is not required. The IRS 
might disagree, but the available guid- 
ance on the subject is of no help in 
making this determination. 

Another issue concerning Form 8300 
is the box at the top of the form entitled 
“suspicious transaction.” The instruc- 
tions to Form 8300 define a suspicious 
transaction as “a transaction in which 
it appears that a person is attempting 
to cause [Form 8300] not to be filed or 
a false or incomplete [Form 8300] to 
be filed; or where there is an indication 
of possible illegal activity.” (See in- 
structions to Form 8300.) 

IRS Publication 1544 is even more 
specific when it says: 

Any of the following may signal that a 
transaction is suspicious: 

*An indication of possible illegal activity; 
eAn attempt by the buyer to convince the 
seller not to file Form 8300; 

eAn attempt by the buyer to convince the 
seller to file a false or incomplete Form 
8300; 

*The buyer’s appearance, demeanor, and 
statements; or, 

eAny other facts and circumstances that 
arouse the suspicion of the seller. 

However, what the instructions on 
Form 8300 and Publication 1544 do not 
say is that if you have reason to be 
suspicious, participate in the transac- 
tion, and check the box, you are 
probably exposing yourself to a charge 
that you aided or abetted a crime. 
Thus, in allowing the transaction to 
proceed and checking the box “suspi- 
cious” you may be opening a door to 
problems. On the other hand, if you 
have reason to be suspicious and you 
do not check the box, you are opening 
yourself up to the possible criminal 
charge that you participated in a mate- 
rial omission of fact with respect to the 
form. Accordingly, if you are in a posi- 
tion to believe a transaction is 


suspicious, the best thing to do is im- 
mediately withdraw from the transac- 
tion and consider calling the appropri- 
ate federal authorities. 

Recently, in U.S. v. Goldberger & 
Dubin, P.C., et al., 91-2 USTC 950,315 
(2d Cir. 1991), the Second Circuit Court 
of Appeals held that the attorney/client 
privilege did not apply to an attorney 
completing a Form 8300 absent “spe- 
cial circumstances.” (“Special circum- 
stances” were not present in the 
Goldberger case.) In Goldberger, a law 
firm received cash fees in excess of 
$10,000 from, or on behalf of, three 
individuals. In each case, the firm filed 
a Form 8300 disclosing the cash fee 
payment, but did not identify the cli- 
ent. After an exchange of correspon- 
dence, the government issued a 
summons directing the firm to appear 
and produce information identifying 
the clients. The firm refused to comply 
and the government petitioned the dis- 
trict court for enforcement. The district 
court held that the firm had to comply 
with the summons. The firm appealed 
the ruling of the district court. 

The Second Circuit affirmed the 
lower court decision. Of particular con- 
cern is the fact that the court stated 
“[b]ecause attorneys are not excepted 
by the Constitution from complying 
with Section 60501, they are subject to 
the civil and criminal penalties de- 
signed to induce such compliance.” 
Goldberger, 91-2 USTC, at 89,065. The 
court goes on to say: 


The frauds against the government prohib- 
ited by these sections are not restricted to 
fraud, as that term has been used in the 
common law. [Cite omitted.] Assuming that 
the necessary elements of knowledge and 
willfulness are found to exist, there is no 
reason why Sections 371, 2(b), and 10019 
should not be applied to attorneys and their 
clients. In short, “in the absence of allega- 
tions as to special circumstances—we see 
no reason why an attorney should be any 
less subject to questioning about fees re- 
ceived from a taxpayer than should any 
other person who has dealt with a tax- 
payer.” Colton v. U.S., [62-2 USTC 4 9658], 
306 F.2d 633, 637-38 (2d Cir.), cert. denied, 
371 U.S. 951 (1962). Goldberger, 91-2 USTC, 
at 89,065. 


This is a clear warning to attorneys. 

Many wonder whether the 11th Cir- 
cuit Court of Appeals will adopt the 
Goldberger position.!° An analysis of 
Judge Tjoflat’s concurring opinion, In 
re Grand Jury Proceedings (Rabin), 
896 F.2d 1267 (11th Cir.), vacated as 
moot, 904 F.2d 1498 (11th Cir. 1990) 
(en banc); his opinion in Belcher, 


: 


So.2d ___, 5 FLW Fed. C55A (11th 
Cir. 1991); and the Fifth Circuit Court 
of Appeals’ decision in In re Grand 
Jury Subpoena for Reyes-Requena, 913 
F.2d 1118(5th Cir. 1990), suggests that 
the 11th Circuit, given the same facts 
as Goldberger, would issue an opinion 
producing the same result as Goldber- 
ger. 


Conclusion 

It remains to be seen what similari- 
ties, if any, the court will find between 
traditional tax crimes and the crimes 
mentioned in this article. This writer 
believes the crimes share many com- 
mon characteristics. In each case, the 
crime involves financial matters, is usu- 
ally transaction based, and is described 
in a complicated statute. In the mean- 
time, it is clear, based on the current 
activity of special agents of the IRS, 
that at least the IRS views these crimes 
as the “tax” crimes of the decade. 
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1 See Treasury Directive No. 15-42— 
“Delegation of Authority: Money Launder- 
ing Control Act of 1986.” This article was 
written in October 1991. By the time this 
article appears, the positions of the I.R.S. 
mentioned in this article and the law dis- 
cussed in this article may change. 

2 All references to punishment in this 
article are references to the maximum pun- 
ishment set forth in the applicable statutes 
without regard to the effect of the Federal 
Sentencing Guidelines. 

3 This case was decided in 1990. Since 
this decision, the U.S. Supreme Court in 
U.S. v. Cheek, 91-1 USTC, 9 50,012 (S. Ct., 
1991), a case involving tax evasion, decided 
that “willfulness” is to be determined by a 
subjective test. That is, if a person has a 
good faith belief that his or her behavior is 
lawful, even if that belief is ignorant, stu- 
pid, and/or irrational, the behavior is not 
criminal. As of the time of the writing of 
this article, no court has rendered its opin- 
ion as to whether the Cheek test applies to 
the meaning of the term “willfulness” in the 
context of other white collar crimes set forth 
in either U.S.C. Title 18 or Title 31. 

4 Section 1956 is quite long and de- 
tailed. The length and scope of this article 
do not permit an in-depth analysis of all of 
the subsections and subparagraphs of §1956. 
However, it is important to analyze any set 
of facts allegedly involving a crime under 
§1956 with due regard to all of the interact- 
ing subsections and paragraphs of §1956. 

5 Section 1957 does not seem to have 
received much use by prosecutors. Accord- 
ingly, other than mentioning that §1957 of 
Title 18 exists, and that the punishment for 
its violation is a fine under Title 18 or 
imprisonment for up to 10 years, or both, 
and, under certain circumstances, the impo- 
sition of an alternate fine, this article will 
not discuss §1957. 

6 It should be noted that Florida has its 
own “money laundering” statute set forth 
in Ch. 896, entitled “Offenses Related to 
Financial Transactions.” See Fria. Stat. 
§896.101 through §896.103 (1990). Note that 
Fra. Stat. §896.102 requires that the same 
information required to be set forth in Form 
8300 pursuant to §6050I (1986), as 
amended, must be filed with the Florida 
Department of Revenue. 

7 See I.R.C. §7201, et seq. (1986), as 
amended. 

8 By the time this article appears, the 
proposed regulations may have become per- 
manent. 

9 U.S.C. Title 18 §1001 provides: 


“Whoever, in any matter within the juris- 
diction of any department or agency of the 
United States knowingly and willfully falsi- 
fies, conceals or covers up by any trick, 
scheme, or device, a material fact, or makes 
any false, fictitious or fraudulent state- 
ments or representations, or makes or uses 
any false writing or document knowing the 
same tocontain any false, fictitious or fraudu- 
lent statement or entry, shall be fined not 
more than $10,000 or imprisoned not more 
than five years, or both.” 


U.S.C. Title 18, §371, in relevant part, 
provides: 


“If two or more persons conspire either to 


commit any offense against the United 
States, or to defraud the United States, or 
any agency thereof in any manner or for 
any purpose, and one or more of such per- 
sons do any act to effect the object of the 
conspiracy, each shall be fined not more 
than $10,000 or imprisoned not more than 
five years, or both.” 

U.S.C. Title 18 subsection 2(b) provides: 
“Whoever willfully causes an act to be done 
which if directly performed by him or an- 
other would be an offense against the United 
States, is punishable as a principal.” 

10 By the time this article appears, the 
11th Circuit Court of Appeals may have 
issued an opinion on this matter. 
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Ithough many attorneys 
and financial planners 
have recently been tout- 
ing the benefits of revoca- 
ble inter vivos trusts (i.e., probate avoid- 
ance, guardianship avoidance, and con- 
fidentiality), more and more families 
of decedents having revocable trusts 
as a part of an estate plan are finding 
themselves involved in litigation over 
unresolved legal issues.! The Joseph 
Robbie estate is currently involved in 
a will and trust construction which 
illustrates potential estate planning 
traps for any estate that pours over 
into a revocable inter vivos trust. 

Joe Robbie, well known for his own- 
ership of the Miami Dolphins football 
franchise, left an estate plan that in- 
cluded a pour over will and a revocable 
inter vivos trust. Pleadings filed with 
the Dade County Probate Court reflect 
the following: 

1) During his lifetime, Joe Robbie 
created a revocable trust (the “Joe Rob- 
bie Trust”). The trust was funded with 
less than $100 at the time of his death. 

2) Joe Robbie’s will provides that 
upon his death, his entire residuary 
estate pours into the Joe Robbie Trust. 

3) Joe Robbie’s wife, Elizabeth, was 
provided with all of the income from 
the Joe Robbie Trust (commencing 
upon the death of Joe Robbie) during 
her lifetime, as well as certain addi- 
tional discretionary funds. The income 
interest provided to Elizabeth would 
qualify for the marital deduction as a 
QTIP trust if Elizabeth continues as 
the income beneficiary of the Joe Rob- 
bie Trust and his personal representa- 
tives make a QTIP election. 

4) Instead of taking only the share 
of trust income provided for her in the 
Joe Robbie Trust, Elizabeth filed a 
petition to opt for an elective share of 
her husband’s estate.” 
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Litigation in the Joe Robbie 
Estate Illustrates Elective 
Share/Revocable Trust Traps 


Until Florida law is 
settled, attorneys 
should consider 
adding a protective 
provision for all 
revocable trusts that 
create QTIP trusts 


by Barry A. Nelson 


The Robbie case raises two impor- 
tant issues unresolved under Florida 
law: 

1) Whether a surviving spouse who 
files for an elective share forfeits his 
or her right to income from the remain- 
ing estate assets that pour over into a 
revocable inter vivos trust created by 
the deceased spouse; and 

2) Assuming a surviving spouse who 
files for an elective share does forfeit 
his or her right to income from assets 
pouring into a revocable inter vivos 
trust, if the result is an increase in 
estate taxes, should such increase in 
tax be charged against the elective 
share amount? 


Impact of Elective Share 
Florida Law Unclear 

Florida law is unclear as to whether 
a surviving spouse who files for an 
elective share forfeits rights to income 
from the remaining estate assets that 
pour over into a revocable inter vivos 
trust created by a decedent. F.S. 
§732.211 states that if a spouse files for 
an elective share, the remaining assets 
of the estate, after payment of the 


elective share, shall be distributed as 
though the surviving spouse had pre- 
deceased the decedent. The application 
of this statute is clear where the dece- 
dent’s will provides for distributions 
to the spouse or to a testamentary trust 
created for the spouse.? However, the 
more difficult question arises where 
the estate’s assets pour over into a 
revocable inter vivos trust. Does F.S. 
§732.211 result in treating the surviv- 
ing spouse as if he or she predeceased 
the decedent for purposes of the revoca- 
ble inter vivos trust? 
Estate of Harper 

There is currently no Florida case 
or statute directly on point. The most 
analogous case was decided by the U.S. 
Tax Court in the Estate of Harper v. 
Commissioner, 93 TC 368 (1989), which 
ruled on similar facts under Kentucky 
and Ohio law. In Harper, the executors 
claimed a marital deduction for: i) the 
statutory share amount passing out- 
right to the surviving spouse, and ii) 
the income interest passing to the sur- 
viving spouse pursuant to the dece- 
dent’s revocable trust, which, prior to 
the decedent’s death, was only nomi- 
nally funded. The revocable trust pro- 
vided for the creation of a testamen- 
tary marital deduction QTIP trust for 
the surviving spouse upon the death 
of the decedent. The IRS disallowed the 
marital deduction for the QTIP assets 
based upon its position that the surviv- 
ing spouse forfeited her interest in the 
QTIP trust when she elected against 
the decedent’s will. The Tax Court in 
Harper analyzed applicable statutory 
state law (both Ohio and Kentucky) 
and found that neither state’s statutes, 
as of the date of the spouse’s election, 
had addressed the effect of the election 
on the surviving spouse’s right to as- 
sets pouring over into the decedent’s 
revocable inter vivos trust. 


REAL PROPERTY, PROBATE TRUST LAW 


The Tax Court in Harper stated that 
the Ohio courts in the case of Car- 
nahan v. Stallman, 29 Ohio App. 3d 
293, 504 N.E. 2d 1218(1986), had ruled 
that a surviving spouse’s election did 
not result in forfeiting rights under a 
revocable inter vivos trust although a 
contrary result would occur for a testa- 
mentary trust. The facts in Carnahan 
are similar to the facts in the Robbie 
case. The court in Carnahan stated: 
Were the surviving spouse’s beneficial in- 
terest, in fact, created by the residuary 
clause of the will as a testamentary trust, 
then that beneficial interest, along with all 
other provisions of the will in favor of the 
spouse, would have been rejected when she 


elected to take against the will. Such is not 
the case however. 


The terms of the trust which ultimately 
establish the wife’s beneficial interest in the 
residuary trust assets arise independently 
under the terms of the inter vivos trust. Not 
being incorporated by reference, the trust 
agreement was not in evidence before the 
probate court when the will was 
probated.... 


That is, only after the assets are transferred 
to the trustee does the wife’s beneficial 
interest arise. At that point they are no 
longer part of the decedent’s estate, but are 
part of the trust estate... .4 


Although Kentucky did not have a 
similar case, the court in Harper stated 
that a similar result should occur un- 
der Kentucky law. The court relying, 
in part, on the fact that, subsequent 
to the subject election, Ohio changed 
its statute to specifically provide that 
a surviving spouse who elects against 
a will forfeits rights under a revocable 
inter vivos trust funded through a pour 
over will, held that the surviving 
spouse retained her rights to income 
from the QTIP trust and allowed a 
marital deduction. 

Comparison to Florida Law 

Florida’s elective share statute is 
very similar to the statute in Kentucky 
(both statutes provide that the electing 
surviving spouse forfeits interest in 
assets given by will).5 Thus, the Harper 
case is at least persuasive authority for 
the position that the filing for an elec- 
tive share by a surviving spouse under 
Florida law should not result in forfei- 
ture of rights under a revocable inter 
vivos trust which receives assets from 
the probate estate. 

One Florida case supports this con- 
clusion by analogy. In the case of In re 
Estate of Katz, 528 So.2d 422 (Fla. 4th 
DCA 1988), the decedent’s estate plan 
included both a will and a revocable 


inter vivos trust. The trust was funded 
with substantial assets during the de- 
cedent’s lifetime and was also the re- 
cipient of additional assets through the 
decedent’s pour over will. Shortly be- 
fore the decedent’s death, the dece- 
dent’s revocable trust was amended to 
name certain charities as beneficiaries. 
The decedent’s children tried to set 
aside the revocable trust distributions 
under the Florida mortmain statute 
then in effect. The court in Katz held 
that the mortmain statute did not ap- 
ply to a revocable inter vivos trust (i.e., 
the application of the mortmain stat- 
ute was limited to wills).® 

Although the above cases support 
the position that the filing under Flor- 
ida law for an elective share should not 
result in a surviving spouse forfeiting 
his or her rights to assets pouring over 
into a revocable inter vivos trust (i.e., 
the revocable trust assets are not a 
part of the decedent’s probate estate), 
other Florida cases may lead one to 
consider a contrary result if the revoca- 
ble inter vivos trust is “incorporated 
by reference” into the will.” Many pour 


over wills include such incorporation 
language. Certainly an equitable argu- 
ment can be made that an election 
against a decedent’s will by a surviving 
spouse should be considered strictly 
as an election (i.e., the surviving spouse 
can either take what the deceased 
spouse planned or alternatively take 
the elective share percentage; however 
an election should not permit the sur- 
viving spouse to receive both the elec- 
tive share percentage as well as all of 
the other assets or interests provided 
by the deceased spouse in his or her 
will and trust, including assets pouring 
over into a revocable inter vivos trust). 
Allowing the surviving spouse the elec- 
tive share as well as the interest in 
assets pouring over into a revocable 
inter vivos trust encourages the surviv- 
ing spouse to file an election which 
upsets a decedent’s dispositive desires. 
Insight 

The Tax Court opinion in Harper 
provides an insightful analysis of the 
issues described above: 


It may well be that an inter vivos trust 
of the type involved herein should be consid- 
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ered a testamentary trust and treated no 
differently for purposes of the surviving 
spouse’s exercise of a right of election than 
it would be if it had been established by the 
will. But this involves a matter of policy 
which it is not for us to decide but rather 
falls within the scope of legislative action 
either at the state level as Ohio has done 

. . or a change in estate tax law by Con- 
gress. ... 


Estate Tax Consequences 

The estate tax consequences of a 
spouse filing for an elective share are 
best explained with an example. As- 
suming the probate court in the Robbie 
case follows the analysis of the Harper 
case and rules that an election by 
Elizabeth does not result in the forfeit- 
ing of her interest in assets pouring 
over into the Joe Robbie Trust, it is 
likely that no additional estate taxes 
will become payable as a result of 
Elizabeth’s election. The Joe Robbie 
estate would be entitled to a marital 
deduction: i) for assets passing out- 
right to Elizabeth as a result of the 
election, and ii) for assets pouring over 
into the marital. trust created in the 
Joe Robbie Trust assuming the trust 
provides Elizabeth with a QTIP inter- 
est and an appropriate QTIP election 
is made by the personal representa- 
tives. 

However, if the probate court holds 
that when Elizabeth filed for the elec- 
tive share, she forfeited her right to 
income from the Joe Robbie Trust and, 
assuming the case is appealed, the 
appellate court agrees, then the IRS 
would probably disallow a marital de- 
duction for the 70 percent share of the 
Robbie residuary estate passing to the 
Joe Robbie Trust. Thus, a construction 
by the probate court that Elizabeth’s 
election results in forfeiting her inter- 
est in the assets of the Joe Robbie 
Trust could, according to memoranda 
filed in the probate court, result in 
accelerating $25 million in estate taxes 
that otherwise may be deferred until 
Elizabeth’s death. 

Who Is Responsible for Paying the Ac- 
celerated Estate Taxes? 

F.S. §732.215 provides that “{iJn any 
case in which the election of the elec- 
tive share by the surviving spouse shall 
have the effect of increasing any estate 
. . . tax, the share of the surviving 
spouse shall bear the additional tax.” 
(Emphasis added.) As indicated above, 
the Robbie probate files reflect that the 
election by Elizabeth Robbie could re- 
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sult in increasing estate taxes due upon 
Joseph Robbie’s death by $25 million. 
Memoranda filed in the probate file 
state that said amount would exceed 
the elective share amount otherwise 
payable to Elizabeth, thereby eliminat- 
ing her rights to any property under 
the Joe Robbie estate. 

A literal interpretation of FS. 
§732.215 could result in totally elimi- 
nating a spouse’s elective share rights 
in a situation similar to the Robbie 
estate. Such a result is extremely 
harsh, especially in light of the fact 
that the election could accelerate the 
distribution of assets passing to other 
estate beneficiaries. Furthermore, such 
an interpretation arguably may be in 
conflict with F.S. §731.102 which pro- 
vides that “no part of [the Florida 
Probate Code] shall be impliedly re- 
pealed by subsequent legislation if that 
construction can reasonably be 
avoided.” The results under a literal 
interpretation of F.S. §732.215, as de- 
scribed above, are generally limited to 
estates where assets pour over into a 
revocable inter vivos trust that includes 
a QTIP trust. Legislation permitting 
QTIP trusts was enacted in 1981 (sub- 
sequent to enactment of F.S. §731.102) 
as part of the Economic Recovery Tax 
Act. Accordingly, F.S. §731.102 should 
possibly override a literal interpreta- 
tion of F.S. §732.215. Otherwise, an 
argument can be made that in situ- 
ations similar to the Robbie case, the 
elective share provisions are effectively 
repealed.’ It should be noted that the 
effect of filing an elective share in the 
Robbie case would essentially result 
in accelerating the payment (not creat- 
ing the payment) of estate taxes that 
otherwise would be deferred until Eliza- 
beth Robbie died since assets of a QTIP 
trust are includable in the estate of the 
surviving spouse. 

Estate of Palmer Holds Electing Spouse 
Not Responsible for Increased Taxes 

One Florida court has already re- 
fused to apply the literal construction 
of F.S. §732.215. In Tarbox v. Palmer, 
564 So.2d 1106 (Fla. 4th DCA 1990), 
the court addressed facts similar to 
those of the Robbie case, except the 
marital QTIP trust was created under 
the decedent’s last will (rather than 
through a revocable inter vivos trust). 
The court in Palmer stated the follow- 
ing in support of its conclusion: 

1) Taxes on the estate assets that 
otherwise would pass into a QTIP trust 


are not avoided but only deferred by 
the use of a QTIP trust. The election 
by the surviving spouse did not in- 
crease taxes but merely accelerated the 
date the taxes become due. For this 
reason it could be argued that F.S. 
§732.215 should not be applicable. 

2) Florida’s tax apportionment stat- 
ute also supports the surviving spouse’s 
argument that the elective share 
should not be burdened with the pay- 
ment of estate taxes. The purpose of 
Florida’s tax apportionment statute 
(F.S. §733.817) is to ensure that all 
estate and inheritance taxes are shared 
on a ratable basis by the beneficiaries 
receiving the property subject to such 
taxes. F.S. §733.817(2)(c) specifically 
excludes from the measure of tax “any 
property or interest whether passing 
under the will or not, to the extent the 
property or interest is exempt or is 
initially deductible from the gross es- 
tie...” 

3) The 30 percent elective share is 
fully deductible under the marital de- 
duction provisions and does not gener- 
ate federal estate tax. 

4) Since the total estate tax is in- 
creased only by property pasSing to 
persons other than the surviving 
spouse, only nonmarital property 
should be burdened with the increased 
estate taxes. 

5) A literal interpretation of F.S. 
§732.215 would conflict with the intent 
of F.S. §733.817 because the surviving 
spouse would be paying tax generated 
by property received by other benefici- 
aries. 


Avoiding the Problem 

Until Florida law is settled or a 
clarifying statute enacted, attorneys 
should consider adding a protective 
provision for all revocable trusts that 
create QTIP trusts. Such a provision 
can state that if a surviving spouse 
files for an elective share, the spouse 
forfeits rights to income from assets 
pouring over into the revocable trust.? 
Private Letter Ruling 8936009 states 
that a similar provision conditioning a 
spouse’s right to income from revocable 
trust assets on not electing against a 
will did not jeopardize the marital de- 
duction. The inclusion of such a clause 
in the Joe Robbie Trust may well have 
avoided at least a portion of the exist- 
ing litigation. If the Joe Robbie Trust 
had such a clause and if Elizabeth filed 
an election, she would receive her 30 


percent elective share outright but she 
would clearly forfeit her right to in- 
come from the Joe Robbie Trust. In 
many cases, it would appear that it is 
better to receive 100 percent of the 
income from a revocable trust than a 
30 percent outright devise. As a result, 
such a provision may discourage a 
spouse from filing an elective share. 

Tax and estate planning attorneys, 
and individuals whose estate plans in- 
clude revocable inter vivos trusts 
should consider the need to review 
their estate plans in light of the lessons 
learned from the Robbie case. If the 
case is not settled, some of the uncer- 
tainties under Florida law will likely 
be resolved. However, a final appellate 
decision may not be available for sev- 
eral years. Until then it is important 
to focus on these issues and draft docu- 
ments defensively. 

1 For an excellent discussion of the bene- 
fits and pitfalls of revocable trusts see Ber- 
nard E. Jones, Putting Revocable Trusts in 
Their Place, 129 Trust & Estates 8 (No. 7 
1990). 

2 Fra. Star. §732.201 provides that a 


surviving spouse of a person who dies domi- 
ciled in Florida shall have the right to a 
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share of the estate of the deceased spouse, 
designated the elective share. Fia. Star. 
§§732.206 and 732.207 provide that the 
elective share is an amount equal to 30 
percent of: i) the fair market value, on the 
date of death of all property of the decedent 
wherever located that is subject to admini- 
stration except real property not located in 
Florida, reduced by ii) all valid claims 
against the estate paid or payable from the 
estate and all mortgages, liens, or security 
interests on the assets. 

3 Tarbox v. Palmer, 564 So.2d 1106 (Fla 
4th D.C.A. 1990). 

4 Carnahan v. Stallman, 29 Ohio App. 
3d 293, 504 N.E 2d 1218, at 1221 (1986). 

5 The Kentucky statute describes a sur- 
viving spouse’s right to take his or her 
statutory share in an election against a will 
as follows: 

“(1) When a husband or wife dies tes- 
tate, the surviving spouse may, though un- 
der full age, release what is given to him 
or her by will, if any, and receive his or her 
share under KRS [Ky. Rev. Stat.] 392.020 
as if no will had been made.... 

(2) Subsection (1) does not preclude the 
surviving spouse from receiving his or her 
share under KRS 392.020, in addition to 
any bequest or devise to him or her by will, 
if such is the intention of the testator, 
plainly expressed in the wil! or necessarily 
inferable from the will. . . [Ky. Rev. Stat. 
§392.080 (1984)].” 

6 It should be noted that subsequent to 


In re Estate of Katz, 528 So.2d 422 (Fla. 4th 
D.C.A. 1988), the Florida Supreme Court 
ruled that the mortmain statute violated 
the Florida and U.S. constitutions. See 
Shriners Hospitals v. Zrillic, 563 So.2d 64 
(Fla. 1990). 

7 See Estate of Norem, 561 So.2d 434 
(Fla 4th D.C.A. 1990), in which the court 
in determining whether the petitioner/ 
appellant was a pretermitted spouse under 
Fia. Stat. §732.301, stated: “There is an 
issue of whether or not the will (which 
incorporated the trust) made provisions for 
Mrs. Norem.” 

8 See Hanley, Elective Share, Basic Prac- 
TICE UNDER FLoriwA Prosate Cope, §7.31 (3d 
ed. 1987). 

9 An argument may be made that FLa. 
Stat. §732.517 could be applied to a trust 
forfeiture provision similar to that suggested 
herein. However, it would appear that Fia. 
Star. §732.517 should be limited to wills 
rather than revocable trusts based upon 
Katz. 


Editor’s Note: 

Joe Robbie’s widow, Elizabeth Robbie, 
died on November 5, 1991, which may 
have effectively terminated the litiga- 
tion described in Mr. Nelson’s article. 
The issues raised in the Robbie estate 
are of significance to estate planners 
and probate litigators. 
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anks and their holding com- 
panies have the potential 
to earn significant income 
by underwriting and sell- 
ing insurance products to clients 
through their existing branch distribu- 
tion systems. Banks possess extensive 
financial information regarding clients 
which can be used to target sales of 
particular insurance products. Such 
information is obtained by banks when 
clients: complete loan applications in 
connection with the purchase of vari- 
ous items, including homes, automo- 
biles, and boats; and deposit funds in 
connection with the sale of businesses 
or investments. Using this informa- 
tion, banks are prepared to sell 
insurance products at times when their 
clients most need them or when they 
can most afford them. Beneficial as- 
pects of bank insurance activities 
include: i) client contact is frequent, 
either through visits to branches or 
mailing of monthly statements; ii) mini- 
mum additional capital is required 
because the branch distribution sys- 
tem, advertising, and client base are 
in place; iii) fee income earned from 
selling insurance products is generally 
not interest-rate sensitive; and iv) fi- 
nancial risk to the banks selling such 
insurance products is limited. 

Despite these potential benefits, how- 
ever, the federal and Florida legisla- 
tures, the courts, and federal bank 
regulatory agencies have placed sig- 
nificant restrictions on the ability of 
banking institutions to sell and under- 
write insurance in Florida. Many 
commentators have noted that these 
restrictions have, at least in part, led 
to the dominance of foreign banks in 
global financial markets. Of the 20 
countries with major insurance mar- 
kets, only the United States, Canada, 
and South Korea prohibit banks from 
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Banks and Insurance: 
The Tug-of-War Continues 
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space to insurance 
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administrative 
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by James M. O’Connell 
and David A. Barclay 


selling all types of insurance.! 
Insurance agent trade associations, 
in an effort to protect their livelihood, 
have continually challenged efforts by 
banking institutions to sell and under- 
write insurance products. These groups 
assert that if banks are permitted to 
sell insurance, banks would: i) charge 
unreasonably high premiums or coerce 
consumers to buy insurance as a condi- 
tion to receiving loans; ii) give 
preferential financial treatment to their 
insurance affiliates and deny credit to 
unaffiliated insurance sellers; and iii) 
incur losses through insurance activi- 
ties, endangering the safety and 
soundness of the banking system.? In 
contrast, banks and consumer groups 
assert that bank insurance sales would 
increase competition among insurance 
sellers, resulting in lower premiums 
and improved service, and diversify 


bank income bases and increase bank 
profits, thereby protecting the safety 
and soundness of our banking system.? 
The U.S. Court of Appeals for the Fifth 
Circuit has characterized the conflict 
between these views as: 
[A] huge commercial tug-of-war between the 
bank holding company industry on the one 
hand and independent insurance agents 
and other insurance industry groups on the 
other. This struggle has taken place not 
only in the courts, but in Congress and 
before the Federal Reserve System Board 
of Governors as well.4 

This article provides a general over- 
view of rules governing the ability of 
bank holding companies, national 
banks, state banks, and their subsidi- 
aries to sell and underwrite insurance 
in Florida, and then briefly discusses 
other permissible insurance “related” 
activities. The ability of bank holding 
companies to engage in insurance ac- 
tivities is primarily regulated by the 
Board of Governors of the Federal 
Reserve System (board). The insurance 
activities of national banks are primar- 
ily regulated by the Office of the 
Comptroller of the Currency (OCC), 
while those of state banks are regu- 
lated by the Florida Department of 
Insurance (department). 


Regulation of Insurance 
Activities of Bank 
Holding Companies 

Section 4 of the Bank Holding Com- 
pany Act of 19565 precludes bank 
holding companies from engaging in 
nonbanking activities unless the board 
determines such activities to be “so 
closely related to banking or managing 
or controlling banks as to be a proper 
incident thereof.” In making this deter- 
mination, the board considers whether 
the proposed activity is closely related 
to banking, and whether the proposed 
activity can reasonably be expected to 


offer competitive financial and service 
benefits to the public which outweigh 
its potential adverse effects.® 

From the time of enactment of the 
BHCA in 1956 through 1982, the board 
authorized bank holding companies to 
engage in a wide array of insurance 
agency and underwriting activities.’ 
Beginning in 1977, however, insurance 
agent trade associations began lobby- 
ing Congress to restrict the scope of 
bank holding company insurance ac- 
tivities. These efforts culminated in the 
enactment of Title VI of the Garn-St. 
Germain Depository Institutions Act 
of 1982,8 which amended §4(c)(8) of the 
Bank Holding Company Act to provide 
that “[iJt is not closely related to bank- 
ing or managing or controlling banks 
for a bank holding company to provide 
insurance as a principal, agent, or 
broker except. . . [as provided in seven 
specific exceptions.].” 

In 1986, the board amended §225.25 
of Regulation Y° to clarify the insur- 
ance activities permitted by the seven 
exceptions found in §4(c)(8) of the 
BHCA. As amended, Regulation Y al- 
lows bank holding companies to: i) sell 
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credit-related life, accident, health, and 
involuntary unemployment insurance; 
ii) sell property insurance on collateral 
securing loans of $10,000 or less 
($25,000 for manufactured homes) 
through finance company subsidiaries; 
iii) act as general insurance agents in 
towns with populations below 5,000; 
iv) continue to sell and, in certain 
instances, expand insurance agency 
activities which it was authorized to 
conduct on or before May 1, 1982; v) 
act as managing general agent for 
group insurance for the bank holding 
company; vi) act as general insurance 
agents if the bank holding company 
has total consolidated assets of 
$50,000,000 or less; and vii) engage in 
any insurance activity performed prior 
to January 1, 1971. 

These seven exceptions may not be 
the only alternatives available to bank 
holding companies which desire to en- 
gage in insurance activities. In this 
connection, the U.S. Court of Appeals 
for the District of Columbia Circuit!® 
has noted that if the activity engaged 
in is not considered to be “insurance,” 
it would not be prohibited by §4(c)(8) 
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of the BHCA and, therefore, would not 
be required to come within one of the 
seven specific exceptions. To date, the 
board has only considered whether “in- 
surance” includes the sale of title 
insurance by national banks. Disre- 
garding compelling arguments that title 
insurance is actually an attorney’s or 
title searcher’s guarantee, the board 
ruled that title insurance is, for pur- 
poses of the BHCA, “insurance.”!! 
Unlike other bank regulators, the board 
has not ruled on whether it considers 
municipal bond insurance or fixed and 
variable rate annuities to be “insur- 
ance” for purposes of §4(c)(8) of the 
BHCA.!2 As a consequence, it remains 
an open question as to whether the 
board would allow bank holding com- 
panies to sell such products. 


Regulation of Insurance 
Activities of National Banks 
National banks are chartered by the 
OCC and may exercise the powers 
found in the National Bank Act (NBA)!8 
and the regulations promulgated there- 
under.!4 The only section of the NBA 
expressly addressing insurance activi- 
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ties is 12 U.S.C. §92, which permits 
national banks located and doing busi- 
ness in towns with a population of 
5,000 or less to act as an agent for 
soliciting and selling insurance and 
collecting insurance premiums on be- 
half of a licensed insurance company. 

There has been much debate on 
whether §92 impliedly prohibits na- 
tional banks from engaging in all other 
insurance activities. In determining 
that national banks are permitted to 
engage in other types of insurance 
activities, the OCC has relied on 12 
U.S.C. §24 (Seventh), which gives na- 
tional banks “all such incidental powers 
as shall be necessary to carry on the 
business of banking.” In contrast, the 
U.S. Court of Appeals for the Fifth 
Circuit!5 has ruled that national banks 
are prohibited from engaging in insur- 
ance agency activities other than those 
specifically permitted by §92. 

The OCC has, however, consistently 
rejected the Fifth Circuit’s position. In 
so doing, the OCC has determined that 
while §92 authorizes national banks 
to conduct certain insurance activities 
which would otherwise be prohibited 
under §24 (Seventh), it does not pro- 
hibit insurance activities which are 
considered “incidental” under §24 (Sev- 
enth).'© Based upon this determination, 
the OCC has permitted national banks 
to seli fixed and variable rate annui- 
ties, title insurance, credit insurance 
and municipal bond insurance. In per- 
mitting national banks to sell these 
products, the OCC has determined that 
such products are not “insurance.”!? 

The OCC also ruled that national 
banks and their branches which are 
located in towns with a population of 
5,000 or less can sell insurance to 
customers nationwide.!® This ruling 
has been upheld by the U.S. District 
Court for the District of Columbia.!% 
However, legislation is currently pend- 
ing before both the United States 
Senate and the House of Representa- 
tives which would restrict insurance 
sales to residents of such small towns 
and adjacent rural areas in the state 
in which the bank is located.?° 


Regulation of Insurance 
Activities of State Banks 
Florida insurance law provides that 
only licensed insurance agents can trans- 
act insurance business in Florida. 
Florida insurance law also prohibits 
banks, bank subsidiaries, and their 


44 THE FLORIDA BAR JOURNAL/JANUARY 1992 


employees from either becoming or own- 
ing a licensed insurance agent. 
Furthermore, Florida places significant 
restrictions on the types of business 
relationships that banks may develop 
with insurance agents to prevent banks 
from circumventing the prohibition that 
they not transact insurance business. 

F.S. §626.988 prohibits insurance 
agents and solicitors licensed by the 
Department of Insurance from engag- 
ing in “insurance agency activities” as 
employees, officers, directors, agents, 
or associates of a “financial institution 
agency.” The phrase “insurance agency 
activities” is broadly defined to include 
the procurement of applications for, or 
the solicitation, negotiation, selling, 
effectuating, or servicing of, any policy 
or contract of insurance other than 
credit life insurance and credit disabil- 
ity insurance. Similarly, the phrase 
“financial institution agency” includes 
any firm engaged in insurance agency 
activities which is associated with, or 
owned, controlled, employed, or re- 
tained by a financial institution, 
including a bank and any affiliate 
thereof. Consequently, Florida char- 
tered banks, their subsidiaries and 
employees cannot directly or indirectly 
engage in insurance agency activities. 

As mentioned previously, national 
banks are permitted to offer and sell 
fixed and variable rate annuities be- 
cause the OCC has concluded that 
annuities are investment instruments 
rather than insurance products. Re- 
sponding to the OCC’s position, the 
Florida Legislature in 1990 added sub- 
section (8) to F.S. §626.988, which 
provides in pertinent part: 

In the event that a national bank is 
authorized, other than as authorized by 12 
U.S.C. §92, to sell one or more types of 
annuities in Florida pursuant to federal 
law, then Florida chartered banks, savings 
and loan associations and savings banks, 
and federally chartered savings and loan 
associations and savings banks shall be 
authorized to sell the same type of annuities 
notwithstanding the provisions of this sec- 

Nonetheless, an official of the de- 
partment has informed the authors 
that it is her position that the OCC’s 
interpretation is not a “federal law” for 
purposes of subsection (8) and, as such, 
Florida chartered banks are prohibited 
from selling fixed and variable rate 
annuities. 

Because the Florida First District 
Court of Appeal recently upheld the 
constitutionality of F.S. §626.988,2! ab- 


sent an amendment to the National 
Bank Act or the formal promulgation 
of a regulation on this subject by the 
OCC, the department may well seek 
to prohibit banks from brokering fixed 
and variable rate annuities in Florida 
despite the OCC’s interpretation. 


Permissible Insurance 
“Related” Activities 

The BHCA, the NBA, and Florida 
law do not prohibit banks and their 
holding companies from earning fee 
income from certain insurance “related” 
activities. The department has not, 
however, formally adopted regulations 
addressing the specific types of activi- 
ties which may be conducted by a bank 
or its holding company. The depart- 
ment, in 1986, drafted proposed 
regulations entitled “Financial Institu- 
tions and Insurance.’ While these 
proposed regulations were never for- 
mally adopted, the department’s 
current position is that they serve as 
“guidelines” until final regulations are 
adopted. Officials of the department 
have informed the authors that they 
are currently drafting final regulations 
addressing the types of business rela- 
tionships which may be entered into 
by banks and insurance agents. It is 
anticipated that the final regulations 
will be distributed for discussion pur- 
poses in the near future and will be 
substantially similar to the current 
“guidelines.” In this connection, it is 
likely that the final regulations will 
permit Florida chartered banks to: i) 
lease lobby space to insurance agents, 
provided that the rent is not based 
upon the amount of premium income 
generated, the agent and the bank do 
not share employees, and the agent’s 
leased space is partitioned and suffi- 
ciently identified as being separate 
from the bank; ii) sell customer lists 
and mail statement stuffers to its cli- 
ents, provided it is clear that the 
advertised insurance products are not 
being sold or endorsed by the bank; and 
iii) perform administrative services, 
provided that the fee earned by the 
bank is not based upon a percentage 


of premium income or business pro- 
duced. 


Conclusion 

The struggle between banks and in- 
surance agent trade associations 
regarding bank insurance activities per- 
sists. There are various bills currently 


pending before both houses of Congress 
which would affect the regulatory envi- 
ronment discussed in this article.?2 
The practical consequences of these 
bills differ. Certain bills would signifi- 
cantly increase the powers of national 
banks and bank holding companies to 
sell insurance while other bills would 
significantly restrict their ability to do 
so. While it is uncertain which, if any, 
of these bills will be enacted into law, 
it is clear that this commercial tug-of- 
war will continue.J 
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ENVIRONMENTAL & LAND USE LAW 


CERCLA Cleanups 


and a Neighboring Resident’s 


rivate homeowners living 
near a hazardous waste site 
who feel that the cleanup 
being performed at the site 
pursuant to the Comprehensive Envi- 
ronmental Response, Compensation 
and Liability Act! is not sufficient to 
ensure the protection of their family’s 
health will find that the avenues avail- 
able for airing their grievances are 
extremely limited. 

Individuals who are interested in the 
adequacy of the cleanup of a CERCLA 
site are required to voice their opinions 
and objections in a CERCLA remedy 
selection process which is typical of the 
federal bureaucracy. Even when a neigh- 
boring homeowner is aware of the dan- 
gers posed by a particular site early 
enough to get involved in CERCLA’s 
administrative process, the sheer com- 
plexity of that process may prevent the 
homeowner’s participation in a mean- 
ingful manner. 

Once a remedial action plan is se- 
lected, the opportunity for judicial in- 
tervention to review the quality of that 
selection is, for all practical purposes, 
nonexistent. Although CERCLA con- 
tains a citizen suit provision, that pro- 
vision has been interpreted not to allow 
a suit challenging the action “being 
taken” at a site until a “distinct phase” 
is completed. Thus, with the possibility 
of a “distinct phase” not coming for 
years, a neighboring resident’s ability 
to obtain any kind of independent judi- 
cial review once the cleanup action has 
begun is virtually eliminated. 

Arguably, judicial interpretation pro- 
hibiting CERCLA citizen suits from 
interrupting the cleanup at a particu- 
lar site may be consistent with and 
effectuate the purposes and objectives 
of Congress. The decision to take a 
particular course of action at a site, 
even if the action is somewhat deficient 
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or inadequate, is nevertheless an at- 
tempt to address a volatile situation. 
To enjoin the cleanup during a poten- 
tially lengthy court battle is tanta- 
mount to condoning the postponement 
of any action, albeit imperfect, in favor 
of taking no action at all. Alternatively, 
an action for damages for harm caused 
by pollutants or contaminants released 
from a site by an inadequate cleanup 
is distinct and distinguishable. 

The congressional purpose for enact- 
ing CERCLA is relatively straightfor- 
ward. CERCLA provides the mecha- 
nisms necessary to address releases or 
threatened releases of hazardous sub- 
stances and the methods for making 
decisions and taking action. To attempt 
to stretch these mechanisms and imply 
that CERCLA provides tortfeasors with 
a shield to liability while the cleanup 
is proceeding, neither effectuates the 
purposes and objectives of Congress 


nor provides that which is necessary 
to avoid a conflict which would warrant 
preemption. 

Allowing a neighboring resident the 
opportunity to bring a nuisance action 
for damages while the cleanup is un- 
derway will not force the action being 
taken at the site to be discontinued. 
CERCLA’s distinct mechanisms for han- 
dling releases of hazardous substances 
will continue to protect the public and 
cleanups will continue to be chosen and 
implemented. Moreover, the public will 
have the additional protection of a suit 
for damages, which will further the 
congressional purposes and objectives 
of protecting human health. 

CERCLA was enacted in response 
to the growing hazardous waste prob- 
lem and the recognition that the 
Resource Conservation and Recovery 
Act? was not adequate to deal with this 
issue.2 RCRA provided the United 
States with a cause of action for the 
abatement of an “imminent and sub- 
stantial endangerment”; however, 
unless the hazardous condition pre- 
sented a current and ongoing threat 
to the environment, it apparently did 
not apply.5 RCRA lacked important 
information gathering and reporting 
requirements,® and, most importantly, 
if there were no financially responsible 
owners to pay for the cleanup,’ RCRA’s 
liability provisions were of no help.8 

Courts that have dealt with CER- 
CLA consider it to be a congressional 
attempt to “provide the government 
with the authority and mechanisms to 
combat hazardous substance spills, 
leaks, and other releases.”® The courts 
realized that it was imperative “that 
the Federal government be immedi- 
ately given the tools necessary for a 
prompt and effective response to the 
problems of national magnitude result- 
ing from hazardous disposal.”!® 


ae 


The Remedy Selection Process 

A decision that a site merits CER- 
CLA attention triggers the National 
Contingency Plan,!! which outlines the 
specific standards and procedures un- 
der which that action will be taken. 
The Remedial Investigation/Feasibil- 
ity Study is the process which provides 
the basis for the selection of the reme- 
dial action to be taken at a particular 
site. Participation in this process is of 
paramount importance to anyone con- 
cerned with the cleanup, because ab- 
sent some change in current judicial 
interpretation or the discovery of some 
novel approach, this is the only forum 
through which residents neighboring 
a CERCLA site can voice their opin- 
ions. 

CERCLA calls for the selection of a 
remedial action under the direction of 
the NCP in the RI/FS process to be 
compiled in a record of decision.!? The 
statute also provides the basis for the 
NCP’s treatment of notice! and com- 
ment,!4 public meetings,!> newspaper 
publication,'!® and inspection!’ in de- 
veloping the record of decision. Judicial 
review of the remedial action selected 
is expressly limited to the information 
contained in the record of decision.!8 
This underscores the extreme impor- 
tance of incorporating any potentially 
relevant material in the RI/FS process 
to ensure its reflection in the record of 
decision. 


under CERCLA’s citizen suit provi- 
sion.23 The court dismissed the case 
on the basis that this was not the type 
of action contemplated by Congress 
when it wrote the citizen suit provi- 
sion. The court claimed to be prevent- 
ing what it termed to be an “end run”24 
around the statute’s pre-enforcement 
review preclusion on challenges to the 
cost of a remedial action. Presumably, 
the court would have allowed a “legiti- 
mate” citizen the opportunity for re- 
view. 

This presumption, however, was 
short-lived when Frey and People 
Against the Incinerator (PATI) brought 
an action under the same citizen suit 
provision as the potentially responsible 
party had in Cabot.”® The district court 
agreed with the EPA and stated that 
the “timing of review” section of CER- 
CLA2® precluded review until the 
remedial action selected by EPA has 
been taken or secured. The Seventh 
Circuit affirmed the district court’s rul- 
ing,?’ stating that the “plain meaning” 
of CERCLA §113(h) bars review until 
an action is actually completed. The 
court held that §113(h)is written in the 


past tense and that, absent clear legis- 
lative intent to the contrary, the 
language is conclusive. The court at- 
tributed any confusion in interpreta- 
tion to reliance on contradictory 
legislative history, and concluded that 
the clear language of the statute satis- 
fies any inquiry.?8 

In Neighborhood Toxic Cleanup Emer- 
gency v. Reilly, 716 F. Supp. 828 (D.N.J. 
1989), the District Court of New Jersey 
was confronted with a similar citizen’s 
suit. Although sympathetic to Neigh- 
borhood Toxic Cleanup Emergency’s 
desires to reach the merits of their 
case, the court reaffirmed the interpre- 
tation of §113 to preclude review until 
a “distinct phase” of the cleanup is 
completed. The lawsuit was dismissed 
for lack of subject matter jurisdiction. 

Under current caselaw, it appears 
that an individual attempting to sue 
under the CERCLA citizen suit provi- 
sion will be granted the opportunity to 
seek review of a remedial action plan 
only upon the completion of a “distinct 
phase” of the remedial action. 

Due to the ambiguous nature of the 
conference report on the definition of 
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Once a remedial action plan has been 
selected and the cleanup has begun, 
an individual who believes that the 
plan is inadequate in addressing seri- 
ous health-related matters will find it 


difficult to find a sympathetic ear. 

The right to challenge the remedial 
action selected by the U.S. Environ- 
mental Protection Agency through a 
citizen’s suit has met a seemingly in- 
surmountable obstacle, which is simi- 
lar to the pre-enforcement review pre- 
clusion potentially responsible parties 
have encountered under CERCLA.!9 
The citizen suit bar results from 
§113(h)(4),2° which can be found in the 
“timing of review” portion?! of CER- 
CLA’s civil proceedings section.22 

The first judicial interpretation of 
§113 (h)(4) can be found in Cabot Corp. 
v. EPA, 677 F. Supp. 823 (E.D. Pa. 
1988), in which a potentially responsi- 
ble party brought suit against the EPA 
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a “distinct phase,” an investigation of 
the legislative history is essential. How- 
ever, because the relevant lapse in 
language appeared first in the confer- 
ence committee, the only additional 
history is contained in the transcript 
of the comments from the floor of the 
House and Senate when the report was 
agreed to, and those comments provide 
little clarifying assistance.”29 


SARA Opens the Door 

Whatever the ultimate decision of 
the definition of a “distinct phase,” the 
conference report to SARA, CERCLA’s 
reauthorization, raises an interesting 
possibility. The SARA conference re- 
port specifically addresses §113(h) and 
the right of persons to bring nuisance 
actions under state law. The report 
states: “New section 113(h) is not in- 
tended to affect in any way the rights 
of persons to bring nuisance actions 
under state law with respect to re- 
leases or threatened releases of 
hazardous substances, pollutants, or 
contaminants.”2° 

Although a nuisance action which 
seeks to enjoin the remedial action may 
arguably be in conflict with the statu- 
tory purpose of CERCLA, the same 
cannot be said of an action for dam- 
ages. A nuisance action is unique and 
flexible and does not have to include a 
request for an injunction. A plaintiff 
who bases a cause of action exclusively 
on damages arguably can avoid a 
§113(h) bar because he is not seeking 
review of the action “being taken,’ but 
wishes to be compensated for the inju- 


ries and damages caused by the action 
“being taken.” 

Judicial interpretation of §113(h) pre- 
cluding injunctive relief can be 
rationalized by the need to make an 
expedient decision, using the tools pro- 
vided by Congress through CERCLA 
at least to begin to eradicate a volatile 
situation. However, an attempt to 
stretch this justification to preclude 
an action for damages for the harm 
caused by the ineffectiveness of the 
action taken is less than persuasive. 
Injunctions are extraordinary reme- 
dies. Relief for damages is one of the 
basic principles of our judicial system. 

If the purposes and objectives of Con- 
gress in enacting CERCLA were to 
protect the people from the hazards of 
contaminants oozing into their drink- 
ing water and affecting their health, 
then to deny an action for damages 
because it conflicts with objectives that 
the nuisance action itself is trying to 
address would seem absurd. There is 
no conflict with the purposes and objec- 
tives based on health considerations. 
The nuisance action merely supple- 
ments those concerns. The only conflict 
can come from the corresponding in- 
crease in the cost of the cleanup which 
a successful nuisance action would re- 
quire. If the remedial action is not 
sufficient to protect human health, re- 
view by an impartial judiciary through 
a nuisance action will more adequately 
effectuate congressional purposes and 
objectives, without requiring a cessa- 
tion of the cleanup. 

If you accept the premise that an 
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action for damages is inconsistent with 
the purposes of CERCLA, it follows 
that Congress intended to allow the 
EPA to decide on a remedial action 
that does not sufficiently protect neigh- 
boring citizens and to postpone these 
individuals’ right to independent judi- 
cial review of the damaging effects of 
an inadequate cleanup until after the 
opportunity for recovery has passed 
(i.e., the statute of limitations runs), 
they die, or the remedial action reaches 
a “distinct phase.” With the possibility 
of a “distinct phase” not coming for years, 
the first two possibilities are not that 
farfetched. 

It seems more plausible that Con- 
gress understood the need to take 
action quickly and decided that inter- 
ruptions to reevaluate even an inade- 
quate cleanup would not be in the 
public’s interest. However, this phi- 
losophy does not exclude the right to 
bring an action for.damages. Insulat- 
ing the tortfeasor from suit is not 
protective of the public and does not 
effectuate the cleanup of a hazardous 
site in any way. A congressional bal- 
ancing of the equities in favor of 
proceeding with an inadequate cleanup 
is consistent with contemporary in- 
junctive philosophy,*! but does not 
mandate cloaking the tortfeasor, albeit 
temporarily, in a shroud of federal statu- 
tory innocence just because a once- 
leaky, dangerous landfill has now be- 
come a CERCLA site. 


Conclusion 

Currently, CERCLA’s administrative 
process is the only forum in which 
residents neighboring a hazardous 
waste site can voice their opinions and 
objections about the cleanup to be per- 
formed at the site. However, most 
residents do not learn of a site’s dan- 
gerous nature until after that selection 
process is over, and even for those 
fortunate ones who learn about the site 
early enough to participate, the bu- 
reaucratic process is so complex and 
convoluted that seldom can they reach 
a level of meaningful participation. 
Once the cleanup has begun, an indi- 
vidual who feels that a CERCLA 
cleanup is inadequate can bring an 
action under CERCLA’s citizen suit 
provision only upon the completion of 
a “distinct phase” of the cleanup, which 
in some cases may not be for years. 

Relief to homeowners neighboring a 
site in which the cleanup is injuring 


a 
‘ 
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their families, who are told they should 
have participated in a process that 
they were either unaware of or unso- 
phisticated enough to participate in, 
may come from the conference report 
to SARA, which specifically left open 
the possibility of nuisance actions dur- 
ing the cleanup. A nuisance action for 
damages under Florida law does not 
conflict with the congressional purpose 
of CERCLA, because it does not pre- 
vent the selection, implementation, or 
completion of a cleanup. The action 
merely prevents the tortfeasors from 
cloaking themselves in a veil of CER- 
CLA immunity.9 
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ecent developments in Flor- 
ida law have exposed 
medical experts, appointed 
by the defense, to increas- 
ing personal and professional burdens. 
This article will explore the role of the 
defense-appointed medical examiner 
and his burden of complying with dis- 
covery demands of the plaintiff after 
McAdoo v. Ogden, 573 So.2d 1084 (Fla. 
4th DCA 1991), affirmed the plaintiff's 
right to compel the expert’s records. 

In the vast majority of personal in- 
jury actions defense counsel find it 
necessary to retain a qualified medical 
expert. This comes as a result of the 
claim asserted by the plaintiff for per- 
sonal injuries which is supported by 
the plaintiff's own treating physicians 
and medical experts. Rule 1.360 of the 
Florida Rules of Civil Procedure gov- 
erns the conduct of compulsory medical 
examinations. The rule permits a party 
to request any other party to submit 
to examination by a qualified expert. 
The request will be permitted as re- 
quested unless objected to.! The 
examiner is retained to conduct his 
own clinical examinations of the plain- 
tiff and will likely review other 
materials which may be compiled and 
provided. The examiner may then be 
called as a witness by any party to the 
actions.” 

In the typical case scenario, where 
there exists a medical examiner ap- 
pointed at the request of the defense, 
the expert will become one of the pri- 
mary focuses of the litigation. The 
examiner’s value to the defense is criti- 
cal. Not only do informed evaluations 
of a case depend on the strength and 
credibility of the medical examiner, 
without the expert’s testimony it is 
generally not possible to contest a plain- 
tiffs claim of permanent injury, 
mitigate the plaintiffs claim for dam- 
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ages, or evaluate a prognosis. The 
damages the plaintiff's attorney is able 
to establish is often limited only by the 
testimony of the defense-appointed medi- 
cal examiner. The medical examiner 
is often appointed because of the exam- 
iner’s conservative opinions about the 
nature and extent of personal injuries. 
When appraised of an unusually con- 
servative opinion, the plaintiff's 
attorney wants to know why. 

It seems only appropriate, therefore, 
that the diligent plaintiffs attorney 
seek evidence to determine whatever 
bias, prejudice, or inconsistent prior 
testimony may exist with which to 
impeach the defense expert. Deposition 
testimony and other standard discov- 
ery options will often provide the 
plaintiffs attorney with a series of 
vague or unknown responses. So it is 
out of necessity that the plaintiff re- 
quests documentation from the defense 


expert to determine if there exists other 
influences underlying his testimony. 
It is understandable then, when such 
demands are made for the expert’s 
records by plaintiff's counsel who have 
become well acquainted with the vari- 
ous defense experts in the community, 
because the same name has appeared 
on numerous defense witness lists for 
many years. An inability to discover 
this information can work a very real 
and cognizable prejudice to the plain- 
tiffs claim. 

Specific requests for the desired in- 
formation can become the subject of 
hotly contested litigation involving 
many sensitive issues. The case most 
often at the center of the controversy 
is McAdoo v. Ogden. In McAdoo the 
plaintiff requested production of all the 
doctor reports generated at the request 
of an insurance company or defense 
law firm, as well as bills to those 
paying for the reports.? The request 
was limited to examinations conducted 
in Broward County for a time period 
of about six months.’ The trial court 
granted the defense motion for protec- 
tive order regarding the patient’s 
reports prepared by the doctor, but 
denied the motion concerning bills to 
individuals or companies for whom the 
doctor did medical exams as a defense 
expert. The defense, on behalf of its 
appointed doctor, sought review of the 
trial court’s decision. The court granted 
certiorari review and upheld the trial 
court’s decision allowing discovery of 
the doctor bills as not a departure from 
the essential requirements of law. 

The McAdoo case was decided by 
certiorari review and, therefore, may 
be more limited to the facts than it 
would have been if decided by plenary 
appeals.5 However, the language in 
McAdoo sends a clear signal which 
appears to expand the ability of plain- 


tiffs to discover defense medical 
examiner bills. Furthermore, nothing 
in McAdoo limits the documentary evi- 
dence capable of discovery, so long as 
it is relevant and does not violate confi- 
dentiality concerns. McAdoo also 
appears to change the way trial courts 
are to resolve the discoverability issue. 
By recognizing the plaintiff's need for 
the information and finding the infor- 
mation to be relevant, the court places 
a burden on the medical examiner to 
show why it should not be produced. 

The McAdoo court states: “Whether 
we are talking about a box-full or a 
boxcar-full of files, First City Develop- 
ments v. Hallmark, 545 So.2d 502 (Fla. 
4th DCA 1989), Dr. Petti’s only burden 
is producing an estimate as to the 
approximate cost of compiling the in- 
formation and subsequently supervis- 
ing that procedure.”6 

The language implies that the plain- 
tiffs are entitled to the documentation 
without regard to quantity, provided 
they are willing to post the necessary 
cost to pay the doctor for the search. 
However, the cite to First City Develop- 
ments within the language is instruc- 
tive. First City Developments primarily 
stands for the proposition that the 
party seeking to prevent production is 
required to show quantitatively, what 
factors make production burdensome. 
Therefore, whether a “box-full or box- 
car-full,” does not mean a “boxcar-full” 
is discoverable, but if that quantity is 
being requested, the party opposing 
the request must prove it. It is unclear 
if the cite to First City Developments 
suggests a failure of the doctor in Mc- 
Adoo to provide the trial court with the 
necessary proof to support his argu- 
ment that production of the files is 
unduly burdensome.’ However, with- 
out clarification, the opinion plainly 
extends the discoverability of defense 
medical examiner records by charac- 
terizing the doctor’s burden of produc- 
tion as minimal. 

Historically resolution of the discover- 
ability of doctor records required a 
balancing test of competing interests.® 
The factors involved included relevancy 
of the information sought against the 
burden of production and confiden- 
tiality interests of the doctor. Often 
unduly burdensome requests are de- 
nied when the material sought is of 
marginal relevance.? The McAdoo court 
recognized the viability of the balanc- 
ing tests.!° However, it felt the trial 


court was not incorrect in its determi- 
nation. Although the trial court in 
McAdoo resolved the balancing test 
against the doctor, a resolution of the 
issue in the future will still rely on the 
established balancing tests. McAdoo, 
almost certainly, does not stand for the 
proposition that all nonconfidential re- 
cords are discoverable in every instance 
or from every medical examiner. Obvi- 
ously the relevance, burden, and 
confidentiality risks of requested infor- 
mation will vary depending on the 
specific requests and the capability of 
the doctor to provide a number of re- 
cords, safeguarded against confiden- 
tiality leaks.!! Each case will be 
different regarding the extent to which 
a plaintiffs physical condition is being 
contested, the time period for which 
the records are sought, the volume of 
materials requested, the medical ex- 
aminer involved, and a number of other 
unique factors of the case. 

The trial courts will likely still con- 
sider the extent to which the individual 
doctor or his office may be burdened 
by the request. Among the relevant 
determinations are the doctor’s per- 
sonal filing system, whether it is 
fragmented or centralized,!2 the doc- 
tor’s physical office space, whether it 
can accommodate more staff to conduct 
the search, and whether the files are 
warehoused in separate locations or 
offices or in one location. The extent 
to which the doctor’s practice may suf- 
fer from the search or patients are 
inconvenienced is relevant. Also rele- 
vant is whether the doctor needs to be 
present in order to screen and review 
the work for confidentiality leaks or 
train others to understand and operate 
the coding system. Questions concern- 
ing the volume of the doctor’s practice 
and when the search must be con- 
ducted should be answered. There are 
a number of economic and noneconomic 
factors that will vary with the medical 
examiner and the case. Therefore, 
while the entire cost of production can 
be borne by the plaintiff requesting the 
records, there are a number of none- 
conomic burdens that cannot be 
ignored. Many of the noneconomic bur- 
dens noted above can be substantial 
and cannot be borne by the plaintiff.!* 
To that extent, the courts must still 
rely on a balancing test to determine 
whether the requested material should 
be produced. 

In deciding that the information be- 


ing sought by the plaintiff was relevant 
for impeachment purposes,'* the court 
adjusted the scales previously held in 
balance. The adjustment reflected the 
belief that, if the medical examiner has 
information which is relevant and help- 
ful, there is a heavy burden on the 
examiner to prove it should not be 
produced. Conspicuously absent from 
the court’s opinion in McAdoo is a 
discussion of the plaintiffs need for the 
materials requested. However relevant, 
other courts have held that a party’s 
right to discovery is conditioned upon 
the party’s inability to ascertain the 
information.'5 The issue then becomes 
what showing did the plaintiff make 
to establish that the information 
sought to show bias would not have 
been made available if requested. For 
example, if the medical examiner in 
McAdoo had testified in deposition that 
he receives several hundred thousand 
dollars a year for doing various exams 
for insurance carriers, generally testi- 
fies for the defense, and notes that his 
disability ratings are often lower than 
his peers, it is questionable how valu- 
able the information received from his 
records would be when weighed against 
the burden of producing them. 

Not the least of the defense concerns 
is the question of how the discovered 
information will be used. Clearly this 
information is not admissible in the 
plaintiff's case in chief. If the medical 
expert denies a long-lasting, reward- 
ing, or close relationship to the defense 
firm or insurance carrier, is the evi- 
dence recovered from the witnesses’ 
records automatically available for use 
as impeachment? The defense might 
argue that the doctor’s relationship to 
the firm is irrelevant. Dealings with 
the doctor, however frequent, are at 
arm’s length. The firm does not pay the 
doctor’s fees; they are paid by the in- 
surance carrier. Any attempt to 
improperly associate the expert with 
the lawyer shifts the focus of the trial 
to a collateral matter not necessary 
and probably confusing to the factfin- 
der. The evidence is misleading 
because the attorney has the same 
relationship to the doctor as dozens of 
other counsel in the community. 

The defense will further argue that 
the doctor’s relationship to the insur- 
ance carrier should not be used as 
impeachment because it unnecessarily 
involves the issue of insurance in viola- 
tion of the nonjoinder statutes.'© The 
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primary question to the doctor concern- 
ing his relationship to insurance 
carriers, prior to denial which would 
afford an impeachment opportunity 
may, in deed, bring the issue of insur- 
ance unnecessarily into the case. 

The answer may be that the informa- 
tion received from the medical exam- 
iner records could be inadmissible at 
trial. However, it is not necessarily so 
and the plaintiff's ability to investigate 
the case in areas which may lead to the 
discovery of admissible evidence is the 
right being protected. Certainly there 
exists the potential for discovery of 
impeachment materials which is valu- 
able and necessary to the plaintiff. 

The McAdoo decision primarily con- 
cerns doctor bills. However other forms 
of documentation are often requested, 
each with issues of relevance, burden, 
and confidentiality. Some of these in- 
clude medical reports for patients with 
similar injuries, trial and deposition 
transcripts reflecting prior testimony, 
and federal tax returns (i.e., 1099 
Forms) that may possibly show income 
from a defense firm or insurance car- 
rier. 

Where there exists the ability of plain- 
tiffs counsel to discover the records of 
defense medical examiners, with minor 
limitations on that ability, there also 
exists a vast potential for over reach- 
ing. It would be unfortunate indeed if 
the discovery tool at issue were used 
merely to harass and inconvenience 
the potentially adversarial defense ex- 
pert. Regardless of the doctor’s 
familiarity with the legal system, it is 
invariably a substantial inconvenience 
for the doctor to retain an attorney for 
protection from the spurious request 
of an advocate who may want nothing 
more than to have the doctor unneces- 
sarily drawn into discovery litigation.!” 
The natural result of such a request 
may be a similar request to each of the 
plaintiffs doctors from the defense. 
With each perceived unnecessary re- 
quest comes the potential for a 
proliferation of litigation, undue ex- 
pense to the respective clients, and 
pressure on court dockets. A doctor 
manipulated by the legal process will 
feel less endeared to the legal profes- 
sion and will be less inclined to offer 
lawyers his necessary input. There 
seems to be little disagreement that 
an unduly burdensome request permit- 
ted under McAdoo may encourage, or 
in fact, require individual medical ex- 


aminers to withdraw from the litiga- 
tion. When the expert’s connection with 
a litigated case becomes so time- 
consuming and burdensome that it af- 
fects the ability to practice, the expert 
will certainly withdraw. Such a result 
could be devastating for plaintiffs and 
defense. If this result is achieved as a 
consequence of ill-founded requests to 
produce, then the result would be very 
disturbing. Further, the unethical at- 
torney acts to soil the legal profession 
and bring upon it feelings of contempt. 


Conclusion 

The holding in McAdoo v. Ogden 
provides plaintiffs’ counsel with a new 
tool with which to investigate and pro- 
tect their case. However, the rule of 
law as laid out in McAdoo may be over 
broad. As a result, there exists the 
potential for over reaching. Without 
proper controls, the effect of the law 
on defense-appointed medical examin- 
ers can severely burden them in their 
personal and professional lives. A re- 
sult of this could be the refusal of 
defense experts to conduct medical ex- 
ams, thereby leaving the defense and 
the plaintiff lacking the necessary in- 
formation to develop and resolve issues 
essential to disposition of claims.7 
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FAMILY LAW 


Progressive Causes of Action in 


The following is the final segment of the 
article published in the December 1991 
Bar Journal. 


ust as interspousal tort im- 
munity limits actions be- 
tween spouses, the parental 
immunity doctrine has fore- 
stalled actions between child and 
parent in the State of Florida with one 
exception. The Florida Supreme Court 
has ruled that potential immunity is 
waived in negligent tort cases to the 
extent of the parents’ available liabil- 
ity insurance.2’ Accordingly, the boy 
described in Case 3 may be without a 
remedy against the parent at present, 
but a wise practitioner would check the 
client’s homeowner’s policy. Just as 
recent years have seen a trend toward 
criminal sanctions against women who 
give birth to cocaine-exposed babies, it 
would not be surprising if a child who 
falls victim to the destructive vices of 
his mother while a fetus is soon permit- 
ted to sue the parent for the congenital 
damage inflicted as a result.28 


Battery 

F.S. §741.235 specifically exempts 
the intentional tort of battery from the 
protection afforded by the doctrine of 
interspousal immunity. “Battery” is de- 
fined by F.S. §784.03 as: “a. Actually 
and intentionally touching or striking 
another person against the will of the 
other; or b. Intentionally causing bod- 
ily harm to an individual.” 

Tales of domestic violence permeate 
all too many dissolution of marriage 
proceedings. Consider filing a tort ac- 
tion when advised of facts which 
indicate that your client is a battered 
spouse or has received a sexually trans- 
mitted disease or illness due to the 
escapades of a philandering spouse. 
The traditional remedy, within the con- 


Domestic Cases 
Part Two 


Florida law does 
provide a level of 
relief when a 
financial, physical, 
or emotional loss 
has resulted due to 
the fault of one 


party 


by Patricia Riesenburger 
and Catherine Catlin 


fines of a dissolution proceeding, for 
damage resulting from a battery has 
been to require the guilty spouse to pay 
for present and future medical care 
required as a result of the battery.?9 
However, the attorney representing 
Ms. Jones should advise her of her 
right to add a battery claim to her 
dissolution proceeding or to file a sepa- 
rate action, if she so desires. 


Illegal Wiretap/ 
Invasion of Privacy 

The Supreme Court has reviewed the 
doctrine of interspousal immunity as 
it relates to F.S..§934.10, which deals 
with security of communications.*° The 
statute provides the basis for an award 
of monetary damages when any person 
has had wire or oral communications 
improperly intercepted by the defen- 


dant. F.S. §934.10. The court deter- 
mined that interspousal tort immunity 
will absolutely not serve as a bar to 
an action under Ch. 934 since un- 
authorized interception of private 
communications runs contrary to the 
fundamental concept of privacy assured 
by the Constitution.*! Unlike the par- 
tial waiver in parental immunity cases, 
the Florida Supreme Court has ex- 
pressly held that there is no waiver of 
the interspousal immunity to the ex- 
tent of available liability insurance 
when the action is for a negligent tort.°2 


Conversion 

Conversion occurs when one with no 
right of possession refuses to return, 
or cannot return, property to the indi- 
vidual who has the lawful right of 
possession, once a demand has been 
made for the property’s return.?3 When 
a former spouse sells or dissipates as- 
sets awarded the other spouse, a cause 
of action for conversion should be con- 
templated. Family law practitioners 
have typically addressed this in 
postjudgment motions for enforcement 
seeking a return of the property or a 
cash amount representing its fair mar- 
ket value. However, a civil suit naming 
the former spouse and any appropriate 
third party may be advisable. 


Tort Claims 
Against Third Parties 

The practitioner should consider, for 
those cases barred by interspousal im- 
munity or where suit is impractical 
because of the financial limitations of 
the “first choice” defendant, filing suit 
against a third party, where appropri- 
ate. Causes of action to consider would 
include intentional infliction of emo- 
tional distress, negligent infliction of 
emotional distress, fraud, and defama- 
tion. Other possible actions include 
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claims for conspiracy, conversion, and, 
in limited instances, civil rights ac- 
tions based upon due process and equal 
protection violations. 


Conspiracy 

Over 40 years ago a diversity action 
was brought in the U.S. District Court, 
Marianna division, based upon the al- 
leged conspiracy of the former wife and 
her boyfriend in removing the minor 
child from the home state in contraven- 
tion of an oral agreement between the 
parents.*4 The claimant sought dam- 
ages in excess of $250,000. Unfortu- 
nately, the case was dismissed without 
the court having an opportunity to 
address the conspiracy claim since the 
initial divorce decree was silent as to 
any restrictions upon the wife’s ability 
to move from the jurisdiction. Never- 
theless, it is reasonable to assume that 
such an action would certainly be ap- 
propriate under different factual 
circumstances. 


Violation of Equal 
Protection/Due Process 

Several plaintiffs in other jurisdic- 
tions have successfully withstood 
motions to dismiss claims which they 
filed against local police departments 
for action or inaction relative to domes- 
tic violence reports. For example, in 
Balistreri v. Pacifica Police Depart- 
ment, 855 F.2d 1421 (9th Cir. 1988), a 
California woman sued the police de- 
partment based upon physical abuse 
suffered by her at the hands of her 
husband. The police department was 
unsympathetic to her plight, to the 
point where an officer advised the 
woman that she deserved the beating. 
The plaintiff was thereafter divorced 
from her husband, but the problems 
continued in the form of telephone har- 
assment and vandalism. The complaint 
alleged that the actions of the police 
department violated her civil rights 
and caused her to suffer physical inju- 
ries, a bleeding ulcer, and emotional 
distress. The district court determined 
that the allegations did indeed state a 
cause of action under 42 U.S.C.A. 
§1983 and reversed the dismissal of the 
plaintiffs due process and equal pro- 
tection claims.*5 


Practice Tips 

A thorough client interview should 
provide the practitioner with the facts 
necessary to make an initial determi- 
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nation as to whether a tort action is 
appropriate or permissible. The client 
should be absolutely advised as to the 
right to pursue all such actions which 
are presently recognized in Florida. 
Further, the client should be informed 
as to the appropriate statutes of limita- 
tions regarding each tort. Additionally, 
when the parties reside in different 
jurisdictions, it may be possible to ad- 
dress an intentional tort in federal 
court under its diversity jurisdiction.*® 
The client’s decision against filing such 
an action should be confirmed in writ- 
ing. 

Finally, when the parties enter into 
a marital settlement agreement and 
no issue is brought before the court, 
the family law practitioner should ad- 
vise as to the effect of executing an 
agreement containing a clause which 
waives any and all possible claims 
against a spouse. That is to say, a 
battered spouse may choose to file a 
separate civil suit for that tort but 
would not be able to do so if the marital 
settlement agreement contains a gen- 
eral waiver clause. 

Should the client choose to move 
forward with a tort claim, consider 
whether it should be set forth as a 
separate count within the dissolution 
proceeding or if it should more properly 
be an independent tort action subject 
to jury trial. It should be noted that a 
subsequent tort action based upon facts 
litigated in a prior divorce proceeding 
might be subject to a defense of collat- 
eral estoppel or res judicata. Although 
there is no Florida law directly on 
point, several jurisdictions have held 
that a tort suit was not barred though 
pursued after the parties’ divorce liti- 
gation.37 

In the event that the client decides 
against filing an action in tort, the 
facts giving rise to the tort should 
nevertheless be adequately and co- 
gently presented to the judge in a 
dissolution proceeding. All too often 
the courtroom serves as a vehicle for 
the parties to practice “one upman- 
ship” relative to the wrongs which have 
been visited upon them. Such a display 
makes it easy for a judge to become 
frustrated and unable to fashion rea- 
sonable relief for the parties. Accord- 
ingly, it is up to each attorney to clearly 
and succinctly present the facts and to 
suggest the relationship between the 
evidence presented and the relief re- 
quested. After all, Florida law does 


provide a level of relief when a finan- 
cial, physical, or emotional loss has 
resulted due to the fault of one party.*® 


Conclusion 

Litigation which fosters the demise 
of the family unit has long been disfa- 
vored, and properly so. However, the 
torts discussed herein—battery, inva- 
sion of privacy, conversion, conspiracy, 
and infliction of emotional distress— 
arise when the family unit has already 
disintegrated. Try as they might to do 
justice, family law judges are not al- 
ways provided with the opportunity to 
do so in the traditional domestic arena. 
A residential parent can be repeatedly 
held in contempt of court and even 
sentenced to jail for violation of court 
orders relative to the children and their 
relationship with the noncustodial par- 
ent. Unfortunately, it is unlikely that 
the relationship between the nonresi- 
dential spouse and the children will 
ever improve under such circum- 
stances, and past history indicates that 
continued contempt citations will be 
ineffective. What is the nonresidential 
parent to do? 

The law clearly states that such mis- 
conduct will not serve as the sole basis 
for a modification of primary resi- 
dence.?9 After all, an individual who 
acts spitefully and hatefully as regards 
a former spouse may nevertheless be, 
for whatever reason, the more appro- 
priate parent to have primary residen- 
tial responsibility. The law must 
provide some redress to an individual 
who has lost the love and affection of 
his or her children. While a tortious 
spouse may choose to take from the 
plaintiff spouse that which is rightfully 
his or hers to enjoy, i.e., a healthy 
relationship with offspring, that tor- 
tious conduct should, and can, carry a 
price tag. The fact that precedent for 
tort liability on domestic cases has 
been limited to date should not pre- 
clude justice. Perhaps once the system 
begins to extract money damages for 
reprehensible behavior as between fam- 
ily members, there will be a concomi- 
tant decrease in the tortious activities 
described herein. The wronged spouse 
will, at least, be provided with a vehi- 
cle for recovery. 
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American Heart Association ‘ 


Warning: Don’t Let Weight Lifting 
Be a Heavy Problem 


If you’re not careful, barbells can 
weigh you down. 

Weight lifting tones or builds your 
muscles, makes you stronger and 
improves your physical appearance. 
Static training, where you lift at 
maximum intensity and do fewer 
repetitions, usually involves using few 
muscles and little oxygen, and 
moving only a few body joints. 

But you can improve 
your lung capacity 
and circulation 
and lower 


your blood pressure and pulse rate if 
you structure your weight-training 
program aerobically: lighter weights 
and more repetitions. This and other 
dynamic, or aerobic, exercises such as 
bicycling, running and swimming can 
also help you reduce your risk of 
having coronary artery disease. That 
means you could better fight cardio- 
vascular diseases. Not only that, 
aerobic weight lifting can be used to 
increase joint support and mobility 
and improve your overall health and 
activity. That’s why the American 
Heart Association suggests you do 
dynamic exercises, which promote 
cardiovascular fitness by raising blood 
flow to the working muscles for an 
extended time. 

The American Heart Association 
advises regular exercise of moderate 


intensity (50-75 percent of capacity) 
performed for 30 to 60 minutes at 
least three to four times a week. If 
you’re at high risk for heart disease, 
over 40 and haven’t exercised 
previously, or you plan to greatly 
increase the intensity of your 
workout, you should see your doctor 
first and exercise with caution. Your 
doctor may use graded exercise 
tolerance tests to help prescribe a 
program for you. 

Weight lifting and other static 
exercises may have damaging effects 
on your cardiovascular system. For: 
example, studies show that static 
exercises can produce a sharp, sudden 
rise in blood pressure, even if your 
pressure is usually within the normal 
range. You're also at risk if your 
pressure is only slightly high, 
especially if you have undetected 
coronary artery disease. 

Still want to lift weights? Fine. But 
make sure you “max out” on your 
health, too. Here are a few “how-to” 
tips from the American Heart 
Association: 


Get a complete physical checkup, 
including a treadmill stress test, 
before starting a weight-training 
program. 

¢ Whether you’re lifting to tone or 
build, start slowly and gradually 
work to your desired level. 
Balance your static weight-training 
program with dynamic exercises. 
Abide by other health factors: 
don’t smoke; eat a low-fat, low- 
cholesterol diet; and control your 
weight and blood pressure. 


Follow these suggestions, and 
you'll help lighten the load of lifting. 
Weight lifting doesn’t have to be a 
heavy problem. 
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LABOR & EMPLOYMENT LAW 


Implementing the Americans 
With Disabilities Act— 
A Practical Approach 


he Americans with Disabili- 

ties Act of 1990, (Pub. L. 

No. 101-336) imposes cer- 

tain restrictions on the way 
employers may select new employees, 
and determines the future of injured 
employees who desire to return to 
work, at their previous job. Title I, the 
employment section of the ADA, pro- 
hibits discrimination against a quali- 
fied individual with a disability, 
because of the disability, in regard to 
job application procedures, the hiring, 
advancement or discharge of employ- 
ees, employee compensation, job 
training, and other terms, conditions, 
and privileges of employment. ADA 
§102(a). The ADA takes effect July 26, 
1992, for employers with 25 or more 
employees, and July 26, 1994, for em- 
ployers with 15 or more employees. 
Equal Employment Opportunities for 
Individuals with Disabilities, Final 
Rules, 56 Fed. Reg. 35,726 (1991), to 
be codified at 29 CFR §1630. 

The ADA need not be an employer’s 
nightmare. Employers need to be ad- 
vised of the steps they should take, as 
well as the resources available to them, 
to implement the ADA’s mandates. 
Both the employer and the potential 
employee with a disability benefit from 
compliance with the ADA. With careful 
preparation, employers may make a 
smooth transition into ADA compli- 
ance. This article addresses the 
practical aspect of ADA implementa- 
tion.! 


Job Descriptions 

The functional job description, based 
upon a job analysis, will be the em- 
ployer’s first line of defense against a 
charge of discrimination against a quali- 
fied applicant with a disability. The 
ADA lists several items that will be 
considered as evidence in determining 
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whether a particular function is essen- 
tial. CFR §1630.2(n)(3). The list 
includes “[t]he employer’s judgment as 
to which functions are essential” and 
“written job descriptions prepared be- 
fore advertising or interviewing 
applicants for the job.’ CFR 
§§1630.2(n)(3)(i), (ii). The functional job 
description paints an accurate, detailed 
picture of a job for the employer and 
the applicant so that upon reading the 
functional job description, one can de- 
termine precisely what a job entails 
and its essential functions. 

A functional job description ad- 
dresses three major areas: the work, 
the worker, and the workplace. The 
analysis of these three elements should 
be performed by the employer, the em- 
ployee, and an experienced medical 
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rehabilitation professional. The em- 
ployer should be advised to contact 
professionals who have advanced train- 
ing in human factor evaluation, 
physiology, psychophysiology, and 
biomechanical measurements, such as 
the occupational therapist, physical 
therapist, occupational health physi- 
cian, or certified ergonomist. 

The functional job description identi- 
fies the essential functions of the job 
through an analysis of the work per- 
formed and a step-by-step description 
of each essential task. Physical factors 
required to complete the essential 
tasks, such as walking, standing, reach- 
ing, etc., are identified. Cognitive skills, 
such as planning or calculating meas- 
urements are also analyzed. 

Biomechanical measurements taken 
of each of the physical factors required 
to complete the essential tasks are 
included in the functional job descrip- 
tion. Environmental considerations 
such as temperature of the work envi- 
ronment, lighting, and air quality are 
also listed. Psychological risks are ad- 
dressed in the job descriptions such as 
pressure from high productions stan- 
dards or safety concerns. Physiological 
concerns including the risk of increased 
blood pressure from static positioning 
or respiratory compromise from over- 
head work are also noted. 

The number of times each essential 
task is completed in a given time pe- 
riod, the number of individuals 
available to complete each task, and 
any protective equipment required for 
safe performance of the job task are 
also specified in the functional job de- 
scription. Job descriptions should also 
include possible reasonable accommo- 
dations that may be made to the 
workplace and specific types of disabili- 
ties that would not preclude an affected 
individual from performing the job. The 


: 
q 


completed functional job description 
also includes qualifications such as li- 
censure, training, certification, and 
experience or specific skill levels. 
Where employers have union-repre- 
sented employees, the job description 
process should include input from the 
unions. 

The functional job description, based 
upon a job analysis and performed by 
a qualified professional working in con- 
cert with the employer, assures that 
essential job tasks are properly identi- 
fied. It also provides intimate, detailed 
information about the job that may be 
used during the job interview process 
and for purposes of providing reason- 
able accommodations. 


The Interview and 
Application Process 

Employers should centralize their em- 
ployee selection process to assure that 
all personnel involved in the process 
are following lawful employment prac- 
tices mandated by the ADA. The 
employer should conduct interviews in 
locations that are accessible to indi- 
viduals with disabilities. Assistance 
should be available so that application 
forms are accessible to and usable by 
all applicants, including those indi- 
viduals with visual impairments and 
learning disabilities. 

The ADA imposes several restric- 
tions upon the application and inter- 
view process. During this process, 
employers may no longer inquire about 
an applicant’s workers’ compensation 
history or medical history. Appendix 
to 29 CFR §1630.13, Interpretive Guide- 
lines. To meet this requirement, 
employers should “sanitize” their job 
application forms and interview ques- 
tions to remove medical questionnaires 
and questions such as “Have you ever 
filed for workers’ compensation?” or 
“Do you have any physical or mental 
impairments?” 

Medical information may be obtained 
only after the employer makes a condi- 
tional offer to the applicant. Once 
obtained, the information must be kept 
confidential in a file separate from the 
personnel file. The employer may re- 
lease this information to the special 
disability trust fund should a workers’ 
compensation claim arise. Interpretive 
Guidelines §1630.14(b). Information for 
the health and safety of the individual 
may be released to supervisors. For 
example, if a worker has seizures, the 


employer may inform the supervisor 
in order to know what to do should a 
seizure occur on the job. 

Functional job descriptions play a 
key role during the interview. Since 
the functional job description paints a 
clear picture of the job in specific func- 
tional terms, the interviewer should 
use the job description as a basis for 
determining whether the applicant can 
perform the essential job functions. 
The interviewer may hand the job de- 
scription to the applicant and ask 
whether the applicant can perform the 
essential job tasks. 

During this process, interviewers are 
often tempted to pose specific questions 
about an interviewee’s disability. 
Though the ADA prevents this inquiry, 
an interviewer is permitted to question 
an interviewee to ascertain whether 
the applicant can perform the essential 
function of the job. Interpretive Guide- 
lines §1630.14(a). The ADA would 
prevent the interviewer from asking 
Mrs. Brown, a burn victim who must 
wear long, rough-textured, glove-like 
garments on her arms and her “de- 
formed” hands, how she was burned, 
or why she wears those strange-looking 
gloves. However, the interviewer could 
request that Mrs. Brown explain spe- 
cifically how she would open the 
department’s mail—an essential job 
task—with the gloves on. 

The interviewer may also ask an 
applicant to demonstrate how the ap- 
plicant would perform the essential 
functions of the job. In the example 
above, the ADA would allow the inter- 
viewer to request that Mrs. Brown 
show how she would change the paper 
in the copy machine, a task which looks 
impossible for someone with hand de- 
formities such as Mrs. Brown’s. 
Interpretive Guidelines §1630.14(a). 

Employers should train their inter- 
viewers and supervisors in disability 
etiquette. Interviewers should learn 
how to offer a seat to a blind person or 
how to shake hands with an individual 
who only has a left arm and hand. 
Supervisors need to dispel common 
myths about individuals with disabili- 
ties and learn not to shout at visually 
impaired persons for example, a com- 
mon practice by uninformed able- 
bodied persons. Occupational and physi- 
cal therapists, rehabilitation nurses, 
and other rehabilitation professionals 
who have extensive experience with 
individuals with disabling conditions 


are well qualified to do this sensitivity 
training in disability etiquette. 


Reasonable Accommodations 

Attitudinal barriers, the attitudes 
that able-bodied persons have tradi- 
tionally held about individuals with 
disabilities, have presented the great- 
est barrier to employment of individu- 
als with disabilities. The ADA attempts 
to break down attitudinal barriers. 
ADA §2(a)(2), et seq. Attorneys need to 
advise their clients that they must 
develop new ways of thinking. All em- 
ployers need to subscribe to this new 
philosophy. 

Reasonable accommodations are at 
the heart of breaking down the attitu- 
dinal barriers and changing philoso- 
phy. Reasonable accommodations 
include changing when or how a job is 
performed. The Interpretive Guidelines 
recommend analyzing the job involved 
to determine its purpose and essential 
functions as a first step in developing 
a reasonable accommodation. Interpre- 
tive Guidelines §1630.9. This step was 
already completed by the employer who 
has written the functional job descrip- 
tions as outlined above. 

Usually the applicant with a disabil- 
ity is in the best position to know his 
or her limitations and ways to accom- 
modate them. The supervisors and 
coworkers know the specifics of the job. 
Employers must facilitate discussion 
among applicants, coworkers, and front- 
line supervisors to determine which 
reasonable accommodations may be de- 
veloped to allow the applicant with a 
disability to perform the job. Interpre- 
tive Guidelines §1630.9. Reasonable 
accommodations include purchasing 
various auxiliary aids such as a letter 
opener to assist Mrs. Brown in opening 
the department mail, or a cart for her 
to carry the copy paper box. 

If the accommodation changes the 
nature of the business, it will not be 
considered reasonable. For example, it 
would not be reasonable to raise the 
lights in a bar to accommodate an 
individual with a visual impairment 
because this would change the nature 
of the bar. Interpretive Guidelines 
§1630.2(p). 

Reasonable accommodations also in- 
clude making changes to enable 
employees with disabilities to enjoy 
equal access to benefits and privileges 
that are afforded to other employees. 
29 CFR §1602(0)(12)(iii). This includes 
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providing a first-floor breakroom and 
vending machines to employees who 
are disabled, and who, without an ele- 
vator, do not have access to the second- 
floor breakroom, or moving the com- 
pany bowling league to an accessible 
bowling alley. 

Reasonable accommodations also in- 
clude assigning a worker to another 
vacant position. 29 CFR §1630.2(0)(2)(ii). 
Employees represented by unions may 
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pose a problem where reassignment is 
at issue. The ADA and its current 
interpretive guidelines fail to delineate 
the relationship between contractual 
seniority rights and an employer’s duty 
to reasonably accommodate an individ- 
ual with a disability. In fact, the 
interpretive guidelines do not answer 
the question of whether the ADA re- 
quires the reassignment of an individ- 
ual with a disability to a vacant 
position, otherwise barred by the em- 
ployee’s insufficient seniority. Rather, 
while noting the complexity of the is- 
sue, and the divergence of opinion that 
such a reassignment may be unreason- 
able or cause an undue hardship, the 
guidelines advise the EEOC to address 
the issue in future compliance manu- 
als. Overview of the Regulations, 29 
CFR §1630. In the interim, employers 
should try and work out these matters 
with union concurrence. 

Employers should be advised to pro- 
vide their staff with training to dispel 
myths about disabilities and reduce 
fears associated with individuals with 
disabilities. This should be specific to 
the job site and the work to be com- 
pleted as well, and directed toward the 
concerns voiced by employers and em- 
ployees. Additional training in the 
development of reasonable accommoda- 


‘ tions not only will provide employers 


with acceptable, cost effective means 
of compliance, but also may lead to 
general improvement in production and 
safety standards. Most importantly, em- 
ployers must understand that they do 
not have to compromise productivity 
standards in order to accommodate the 
individual with a disability. Employees 
must understand that their workload 
will not increase if a coworker is a 
disabled individual. 

Reasonable accommodations proce- 
dures should be documented by the 
interviewer and the applicant’s poten- 
tial supervisors. The employer should 
send a letter to the prospective or re- 
turning employee detailing all of the 
reasonable accommodation efforts of- 
fered and retain a copy in company 
personnel files. 


Resource Professionals 
Employers should maintain contact 
with a variety of consultants who can 
provide technical assistance for ADA 
compliance. Occupational therapists, 
physical therapists, rehabilitation coun- 
selors, rehabilitation nurses, mobility 


instructors, and other professionals can 
assist the employer and the potential 
employee with a disability to develop 
reasonable accommodations. 

The Job Accommodations Network 
in Morgantown, Virginia, also assists 
employers and individuals with dis- 
abilities in locating reasonable accom- 
modations through its telephone 
hotline, (800) 526-7234 (voice or TDD). 
However, these professionals can best 
address specific reasonable accommo- 
dations questions. These professionals 
may also provide assistance to develop 
post-offer screening programs, and train- 
ing materials in alternative, accessible 
forms. 


Undue Hardship 

The ADA Implementing Rules set 
forth specific factors to consider to de- 
termine whether an accommodation 
would impose an undue hardship on a 
covered employer. 29 CFR §1630.2(p). 
The factors include the nature and cost 
of the accommodation, the size and 
financial position of the covered entity, 
the impact of the accommodation upon 
the operation of the facility, and the 
terms of the collective bargaining agree- 
ment. Statistics do not favor a showing 
of high cost reasonable accommoda- 
tions. One study? reported that 51 
percent of all accommodations are 
made at no cost. Of the remaining 49 
percent of the accommodations with 
costs attached to them, more than 80 
percent cost less than $500. The ADA 
does allow the employee to pay the 
difference between the cost of an ac- 
commodation that causes an undue 
hardship and the amount which is not 
an undue hardship. Interpretive Guide- 
lines §1630.2(p). However, at least one- 
half of disabled employees require no 
accommodations to perform their jobs. 

Tax credits are also in place to help 
lift the financial burden of accessibility 
from small businesses. I.R.C. §40 
(1990). The Internal Revenue Code also 
provides a special limited deduction to 
encourage individual and corporate tax- 
payers to remove architectural barri- 
ers. ILR.C. §190 (1986). 

Employers who violate the ADA face 
awards of injunctive relief, reinstate- 
ment, backpay, attorneys’ fees, and 
costs and expenses of the litigation. 
Given the statistics and the tax bene- 
fits provided, proving undue hardship 
may be difficult, costly, and probably 
unnecessary in most situations. 


§ 
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Direct Threat 

The ADA’s direct threat provisions 
allow an employer to deny employment 
to a qualified individual with a disabil- 
ity, when the individual poses “a 
significant risk of substantial harm.” 
29 CFR §1630.2(r). Speculative or re- 
mote harm falls short of the direct 
threat requirements. When a direct 
threat is substantial, the employer 
must try to reduce the risk through 
reasonable accommodations. Interpre- 
tive Guidelines §1630.2(r). 

For example, the ADA prevents a 
company from refusing to hire indi- 
viduals who are in wheelchairs in a 
plant in which all work is performed 
on the second floor. The company’s 
direct threat assertion, that a fire 
would endanger these individuals, falls 
short of the direct threat requirements. 
Even this risk, which is only specula- 
tive and remote, can be reduced by 
developing a policy for evacuating indi- 
viduals with disabilities. 

If an employer has a legitimate con- 
cern about a direct threat not based 
upon stereotypes or misperceptions 
about disabilities, he should be advised 
to consult doctors, rehabilitation coun- 
selors, or physical therapists who have 
expertise in the disability involved. In- 
terpretive Guidelines §1630.2(r). The 
employer should discuss concerns with 
the applicant and look at the appli- 
cant’s previous experience in similar 
positions. 


Preplacement 
Medical Screenings 

The employer may require a pre- 
placement medical screening of an 
individual’s physical ability to perform 
the essential job tasks, after a condi- 
tional offer of employment has been 
made. Interpretive Guidelines 
§1630.14(b). The employer must re- 
quire this evaluation of all applicants 
of the job class screened. The func- 
tional job description serves as a 
foundation for the development of the 
preplacement screening and other ac- 
tivities which may assist the employer 
in compliance with the ADA. 

The preplacement screening must 
test essential job functions only. The 
screening must offer only job-related 
items which are consistent with busi- 
ness necessity. 29 CFR §§1630.14(b), 
(c). Employers should be advised that 
strength testing on expensive machines 
which test isometric or isokinetic lift- 


ing, fail to show a correlation to real 
work or reliability to predict future 
risk. Therefore, specific simulations of 
the essential functions of the job may 
be the only legal way to screen for 
physical capacity. Requiring a quali- 
fied applicant to lift the specific item 
required for a job task can be refer- 
enced to the functional job description 
and can, therefore, be shown to be job 
related. 

Preplacement screening through spe- 
cific task simulation allows for 
accommodation in the testing situation, 
an important requirement of the ADA. 
The screening may also lead to cost- 
effective recommendations for reason- 
able accommodations if the qualified 
applicant is identified as an individual 
with a disability. 


Policies and Procedures 
Employers can minimize litigation 
expense by reviewing all company poli- 
cies and procedures to assure compli- 
ance with the ADA. Employers should 
include the word “disability” in any 
nondiscrimination policies and contract 
clauses. Notices of employee rights un- 
der the ADA should be posted in the 
same manner employers presently post 


KORNBLAU 


in Miami. 


ADA compliance programs. 


ELLEXSON 


Barbara L. Kornblau, JD, OTR, is an attorney and occupational therapist 


Melanie Ellexson, MBA, OTR, FAOTA, is director of STEPS Industrial 
Rehabilitation Program at Schwab Rehabilitation Hospital in Chicago. 

Martin Soll, JD, MSIR, is an adjunct professor of labor relations, and 
former labor counsel for Eastern Airlines. 

As ADA Consultants, Inc., they provide business/industry with specific 


This article is submitted on behalf of the Labor and Employment Law 
Section, Joan E. Stewart, chair, and Kevin E. Hyde, editor. 


notices to comply with other employ- 
ment laws. Additional policies should 
be written to include at least the fol- 
lowing areas: Reasonable accommoda- 
tions, interview procedures, testing 
procedures, job descriptions, job stan- 
dards, and accessibility. All staff 
involved in the hiring process must be 
trained in all policies related to the 
ADA. 

Attorneys need to advise their cli- 
ents along the pathway to ADA 
compliance. With careful preparation, 
employers can make a smooth transi- 
tion to an “ADA-ready” organization 
which will benefit the employer, the 
potential employee, and society.J 


1 Fora detailed discussion of the specific 
provisions of Title I of the ADA, see Hyde, 
Employment Discrimination Under the 
Americans with Disabilities Act, 64 Fua.B.J. 
47 (November 1990). 

2 A Study of Accommodations Provided 
to Handicapped Employees by Federal Con- 
tractors conducted by Berkley Planning 
Associates for the U.S. Department of Labor 
and referred to in the ADA Proposed Rules 
at 56 Fed. Reg. 8583 (1991), n. 23. 
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SOLL 


hey always told us that law 
school doesn’t teach you how 
to practice law, yet we never 
paid it much mind. Maybe 
you learn how to be a lawyer at some 
point between passing the bar and 
going through the courthouse. Within 
these two bounds lies the great abyss. 

Let me share with you one morning 
which exemplifies my point. 

The young lawyer’s typical day be- 
gins with two simple realizations. One 
is that you are an attorney. This usu- 
ally means that your work is sitting 
on the dining room table unfinished; 
your day is packed with appointments, 
hearings, paperwork, and phone calls; 
and your evening is spoken for by the 
ongoing task of catching up. Two is 
that it is raining outside for the 14th 
straight day. Neither realization is over- 
whelming until you underestimate the 
size of the puddle between the front 
door and the car door. With your feet 
squeaking, you drive to work, thinking 
about your day as a lawyer. 

Entering the office, you encounter 
the people that make you or break you. 
Two secretaries walk by, commenting 
on how nice you appear in a blue 
pinstriped suit. The secretary assigned 
to you actually has genuine thoughts 
of how nice you look, given the awful 
khaki thing you wore the day before. 
The other is really lying, thinking in- 
stead that your shirt has more wrin- 
kles than her great grandmother. 
Standing in line to get coffee, you hear 
the passing discussions of sick children 
home from school and last night’s tele- 
vision programming. You wonder, is 
there really a world outside the law 
office? Not for young lawyers. 

The sanctity of your office is a wel- 
come sight. Though the desk is barely 
visible underneath mounds of paper, 
there’s still enough room to put up 
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your feet. Just as you kick back to 
ponder your day, however, the phone 
intercom screams out your name. In 
your frenzy to pick up the phone, the 
coffee spills on your wrinkled shirt as 
your feet squish to the ground. Hot and 
wet, you answer. “Good morning,” says 
your secretary, “I just want to remind 
you that the hearing was moved up by 
30 minutes. You’ve got exactly five 
minutes to get there.” She clicks off 
with the faint giggle of one who knows 
you'll never make it in time. But she’s 
wrong, you’re a young lawyer and noth- 
ing is impossible. 

Unfortunately, even if you get to the 
hearing on time you won't be prepared. 
The first reason is that your file is still 
sitting on your dining room table, along 
with the wallet and eyeglasses you’ve 
also forgotten. The second is that the 
opposing attorney is an evil senior part- 
ner in a firm equipped with LEXIS, 


WESTLAW, and 14 young lawyers 
with more experience than you. 

Driving to the courthouse, you con- 
sider the matter of parking. If the city 
chose to increase the number of spaces 
available, only half the attorneys in 
town would be required to park ille- 
gally. Today’s your lucky day, however, 
because there’s one spot left. But just 
as you signal for a U-turn, a 1972 
Chevy filled with traffic law violators 
steals your space. The orange- 
uniformed work detail all snicker at 
your loss, while you silently hope that 
the occupants of the Chevy get life in 
prison. 

Bringing your car to a screeching 
halt only three blocks from the court- 
house, you begin your sprint to the 
judge’s chambers. Passing one pin- 
striped and two cotton double- 
breasteds, you run neck and neck with 
another young lawyer with a similar 
coffee stain on her crinkled blouse. 
“Judge Geeker, two minutes,’ she 
gasps as her stride increases. “Judge 
Parnham, 45 seconds,” you reply, leav- 
ing her in the light fog created by the 
repeated squishing of your scampering 
feet. 

While the morning crowd of 100 
waits for the two available elevators, 
time is running short. Beads of sweat 
roll down your face as you begin climb- 
ing the five flights of stairs with a 
feverish pace. By the fourth floor, 
you're convinced that the city allocated 
the parking space money for an addi- 
tional 20 steps to the staircase. Reach- 
ing for the door to enter the fifth floor, 
you notice the uncapped Flair pen flood- 
ing your shirt pocket with blue ink. 
Maybe the judge will dismiss your ap- 
pearance as a new design of paisley 
origin and coffee essence. At least you 
hair is neat, matted down by rain and 
sweat. 


—$ 


The evil senior partner is sitting 
quietly outside the judge’s chambers— 
tall, tanned, with a touch of silver 
glistening around horn-rimmed profes- 
sor eyeglasses. You previously believed 
that you would pop out of the law 
school jack-in-the-box looking just like 
him. As reality sets in, you extend a 
sweaty palm of respectful greeting, 
knowing only too well that he recog- 
nizes your plight as he wipes off his 
hand. With the other, he gives you five 
recent Supreme Court cases which will 
defeat your argument. You hand him 
your arsenal as well, a Third District 
case from 1949. As he squeezes the 
rain from the pages, you wait in deadly 
silence for the hearing to commence. 
The secretary informs you of a slight 
delay, due no doubt to the judge’s diffi- 
culty in finding a parking space. 
Walking into the judge’s chambers, 
the only sound of significance is the 
duet between your squishing socks and 
squeaking shoes. Glancing down, you 
note that a pigeon kicked out of the 
way in your haste to the courthouse 
has left a calling card. You also notice 
that the feet of the evil senior partner 
don’t seem to touch the ground. 
“Judge,” says the evil one, “the issue 
presented by our young lawyer is not 
one of first impression.” The reference 
to your age is not really bothersome, 
particularly because your efforts are 


te 


“Make a note to get 
him a paperweight.” 


concentrated on keeping the pocket ink 
from spreading to your tie. “There are 
five cases from the Supreme Court 
which dictate a ruling in favor of my 
client,” he continues, “as well as the 
decision of the First District reached 
last night at 4:30 p.m.” Your eyes open 
wide as the evil senior partner draws 
a three-foot LEXIS printout from his 
black leather briefcase. Staring down 
at your well-worn brown bookbag, you 
wonder if some elves might have sup- 
plied you with a similar piece of 
dynamite. Unfortunately, the bologna 
sandwich is the only item floating in- 
side. The evil one completes his 
argument in a flowing style, much like 
Fred Astaire gliding across the ball- 
room floor. At the end, the judge looks 
duly impressed. He puts down his pen, 
leans back with hands clasped behind 
his head, and nods for you to begin. 
Hiding your shoes under the table and 
pulling your jacket to conceal the 
stains, you swallow what’s left of your 
pride and begin. 

“Judge,” you mutter, noticing his im- 
mediate yawn at your first word, “my 
learned adversary is exactly right. This 
is not a case of first impression, but the 
issue involved is not specifically ad- 
dressed in any of the cases presented 
to you by opposing counsel.” The evil 
one shows no sign of surprise, as he 
adjusts his Rolex to the correct time 
in Paris and Istanbul. “As stated in 
this Third District case,” you continue, 
“the issue is one within this court’s 
discretion.” The next five minutes are 
taken up by repeating your argument 
12 more times. “And in that case,” you 
conclude, “the decision was for the plain- 
tiff” 

The judge looks to the other side of 
the table for a response, but the evil 
one is again checking his watch to see 
if he’ll have enough time to lunch at 
the Executive. He gives a nod to the 
judge, which you immediately recog- 
nize as confirming their late-afternoon 
racquetball game. All these evil 
thoughts swirl around your head as 
you hear the judge rule. “I find for the 
plaintiff. Please have an order on my 
desk this afternoon.” 

The exhilaration at that moment is 
overpowering. You’ve just defeated the 
evil one. The judge never touched your 
appearance. With a smile reaching 
from ear to ear, you alight from your 
chair with a feeling of worth never 
anticipated nor experienced. Your 
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shoes have dried and the ink never 
reached your tie. The rain has cleared; 
the sun is shining; and everything is 
beautiful. 

Leaving the chambers, the judge 
takes you aside. You are confident in 
the belief that he was completely over- 
taken by your stellar performance and 
seeks to congratulate you on your ex- 
pertise. His comment, however, is that 
your shoes could use a shine and you’ve 
left tracks on his nice carpet. Apologiz- 
ing your way to the elevator, you begin 
the trek back to work. 

Law school doesn’t teach you how to 
be a lawyer. Being a lawyer teaches 
you how to be a lawyer. The gray in 
the evil one’s hair was earned by experi- 
encing the typical morning just de- 
scribed on hundreds of occasions. Law 
school doesn’t teach you how to vault 
above puddles or place an already- 
capped pen in your shirt pocket with 
consistency. In order to become an ex- 
perienced lawyer, you just need to ex- 
perience being a lawyer. A young 
lawyer loses the qualifier with the pas- 
sage of time alone. An experienced 
lawyer always has dry shoes.9 


Daniel M. Soloway practices 
personal injury and civil rights law in 
Pensacola. He is a member of the 
Florida and Federal bars, and 
received his B.A., cum laude, from 
SUNY Buffalo, and J.D., with 
honors, from Florida State University. 
He received The Florida Bar 
President’s Pro Bono Service Award in 
1990. 

This article is submitted on behalf 
of the Young Lawyers Division, 
Robert C. Palmer III, president, and 
Clifford W. Sanborn, editor. 
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Software For Attorneys Written by Attorneys 
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(800) 749-9060 
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this your idea 
fictitious name registration 
_ you need to give CIS a call. 


CIS has made fictitious name 
registration an easy affair. 

It’s as easy as signing your name. 

Since January 1, 1991 the State of 
Florida requires all fictitious names to be 
registered and recorded with the Secretary 
of State’s office. 

Our Fictitious Name Division will 
assist you in preparing and recording 
your completed application. We have 
established a statewide publishing 


CORPORATION 
INFORMATION 
SERVICES, INC 


network and will place your fictitious 
name notice in any of the 67 counties. 
With our exclusive tickler file we will 
notify you in five years when it’s time 
to renew and what is required. 

All we need is your John Hancock. 

For answers to your fictitious name 
questions, drop us a line or call us toll 
free at 1-800-342-8086. 

Let CIS register your fictitious na:ne. 


Fictitious Name Division m 1201 Hays Street m Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 
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